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STATEMENT OF QUESTIONS PRESENTED 


1. Where a Notice of Appeal was properly and timely 
filed with the Department of Interior Hearing Examiner (by 
mail from Spokane, Washington to Portland, Oregon), and 
thereafter the Statements of Reasons on Appeal was mailed 


(from Spokane) to the Hearing Examiner and Government 


Counsel (at Portland) and the Director of the Bureau of 
Land Management (at Washington, D.C.), respectively, 3 
days before expiration of the 30 day time limit, and was 
received by the Hearing Examiner and Government Counsel 
within the 30 day period but was stamped "received" by the 
Director's office in Washington, D.C., 1 day after expira- 
tion of the time limit, was it error to dismiss the appeal? 


2. Where a Notice of Appeal was timely filed, assum- 
ing arguendo that appellants’ Statement of Reasons on Appeal 
was mailed in time from Spokane, Washington, but not timely 
received in Washington, D.C., did the Secretary abuse his 
discretion by his refusal to accept said Reasons ? 


3. Did the lower court err as a matter of law in dis- 
regarding the controlling decisions of this Court so as to 
grant summary judgment to appellee and deny the motion 
for summary judgment of the appellant? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellants Pressentin and Martin, plaintiffs below, brought this 
action in the United States District Court for the District of (Columbia 
against Appellee, Secretary of the Interior, Fred A. Seaton, let al, 
defendants below, to review errors in two decisions of the Appellees, 
adverse to the interests of appellants and to seek remand of|the pro- 
ceedings to Interior for review on the merits. 


2 


Jurisdiction of the District Court is based on the Administrative 
Procedure Act of 1946, 60 Stat. 243, 5 U.S.C.A. 1009. Final judgment 
was entered by the District Court, Matthews, J., on January 15, 1960, 
upon motion for summary judgment filed by appellees. Cross motions 
for summary judgment by appellants were denied. 


Appellants' notice of appeal, pursuant to Section 73(a) of the 
Federal Rules of Civil Procedure was timely filed on January 25, 1960. 
Jurisdiction of this Court is invoked under the Act of June 25, 1948, 
C646, 62 Stat. 929, as amended by Act of October 31, 1951, C.655, $48, 
65 Stat. 726, U.S.C.A., Title 28 §1291. 


STATEMENT OF CASE 


The appellants, E. V. Pressentin and H. A. Martin, located 
certain mining claims during the years 1926 through 1928. Amended 
locations were filed on all of these claims during the years 1950 through 
1952. The appellants then applied to the Bureau of Land Management for 


patents on these claims after doing the necessary improvement work, 


shipping talc and silica from the properties and using the mill-site for 
mill-site use. The Acting Regional Forester in Portland, Oregon, act- 
ing with the authority of the appellee, Chief of the Forestry Department, 
and the appellee, Secretary of Agriculture, instituted a contest on these 


patent applications. A hearing was held on this contest before a hearing 
examiner. A decision was rendered by the hearing examiner which was 
not in accordance with the law and contrary to the facts adduced at the 
hearing. (J.A. 8-15) 


This decision of the hearing examiner was received by the appel- 
lants on January 8, 1957; and timely notice of appeal was filed with the 
hearing examiner in Portland, Oregon, on January 30, 1957. The hear- 
ing examiner is designated in the Department's Rules as the proper 
person with whom to file such notice (App. 1a). A Statement of Reasons 
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on Appeal is also required under the Department's Rules (App. 1a). 
Appellants' Statement of Reasons on Appeal was then mailed from 
Spokane, Washington, both to the hearing examiner and government 
counsel in Portland, Oregon, and, as required by the Department's 
Rules (App. 1a), to the Director of the Bureau of Land Management 

in Washington, D.C., on Wednesday, February 27, 1957. The hearing 
examiner and government counsel received the Reasons on|Appeal less 
than thirty days after the filing of the notice of appeal. Through the 
mistake of an office boy, the Reasons on Appeal were sent by regular 
mail instead of air mail to Washington, D.C. on February 27, and 
according to the Department of the Interior they were not stamped 
"received" by that Department until five days later, on March 4, 1957. 


Appellants’ appeal from the decision of the hearing examiner to 
the Director of the Bureau of Land Management was then dismissed 
by the Director without consideration on its merits. The sole ground 
given was that the date the Reasons on Appeal was marked "received" 
by the Department of the Interior in Washington, D. C., was|not within 
thirty (30) days of the date the notice of appeal was filed in Portland, 
Oregon. (J.A. 29) This decision of the Director was affirmed on 
appeal to the Secretary of the Interior, and the Secretary of| the Interior 
in affirming the Director, refused to consider the error of law in the 
decision of the hearing examiner or to consider the merits at all. 
(J.A. 30-35) The decision of the Secretary of the Interior exhausted 
appellants’ remedies in the Department of Interior and deprived appel- 
lants of their rights in property. The Rules on which the decisions of 
the Director and the Secretary were based provided only that failure to 
file a Statement of Reasons on Appeal (a brief) within thirty| days of the 
filing of the Notice of Appeal renders the appeal subject to dismissal. 
The language of the rule is neither mandatory nor jurisdictional and 
clearly places discretion in the Interior Department officials. Shortly 
after summarily dismissing appellants' appeal, the Department amended 
its Rules to allow a "waiver" of delay in filing a document received 
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within 10 days after the time limit put transmitted before the end of the 
time limit. (App. 2a) 


On July 15, 1959, appellants filed a complaint in the United States 
District Court for the District of Columbia. The relief sought was a 
determination on the merits that appellants were entitled to the land 
patents initially requested from Interior, or in the alternative, that 
the decision of the Secretary of the Interior be set aside with instructions 
that the appellants be granted a proper and adequate review of the initial 


decision on its merits. (J.A. 3-7). 


On August 31, 1959, answers were filed on behalf of all defendants 
(appellees) by the Lands Division of the Department of Justice. In sub- 
stance the principal defense asserted was that the appellants had failed 
to comply strictly with the appellate Rules of the Department of Interior 
(having been one day late in the physical arrival time of the Reasons on 
Appeal in Washington, D. C.), and that the Director and the Secretary 
were within their respective discretion in arbitrarily dismissing appel- 
lants' appeal from the initial decision without hearing the matter. 

(J.A. 24-28) 


On September 3, 1959, motions were filed by all appellees for 


summary judgment, raising two points: as a matter of law (1) was the 
Statement of Reasons on Appeal timely filed and (2) if timely filed, was 
the Statement dismissed in abuse of the discretion of the Director and 
the Secretary. (J.A. 28, 29) On September 23, 1959, appellants filed a 
counter motion for summary judgment against all appellees raising these 


same points of law. (J.A. 35, 36) All motions were opposed by the 
adverse parties. Oral argument was held on November 3, 1959. The 
matter was taken under advisement by the Court below. On January 15, 
1960, judgment was entered in favor of the appellees and against appel- 
lants. (J.A. 117, 118) The complaint was dismissed. This appeal is 
taken from the judgment granting the motion of the appellees and denying 
the counter motion of the appellants. 


STATUTES AND RULES INVOLVED 


Pertinent parts of Rule 56(c) of the Federal Rules of Civil Pro- 
cedure and of Sections 221.2, 221.3, 221.4, 221.92, 221.95, 221.98 of 
Department of Interior Rules of Practice are set forth in the; Appendix 
of Statutes and Rules. 


STATEMENT OF POINTS 
I 


Summary Judgment was erroneously granted appellees 
and denied appellants since the legal rules set forth clearly 
in applicable decisions of this Court to the undisputed facts 
required judgment in favor of appellants as a matter of law. 


ao 


The District Court erred in failing to remand the 
proceedings to the Secretary of the Interior with instruc- 


tions to grant a review on the merits. 


SUMMARY OF ARGUMENT 


I 


Following an adverse initial decision in the Department of Interior, 


appellants properly filed timely. notice of appeal with the Department's 
hearing examiner in Portland, Oregon, as required by the Department's 
Rules. 


In accordance with Interior's Rules, appellants then prepared a 
Statement of Reasons on Appeal (a brief) which, under the Rules is 
required to be filed with the Director of the Land Management Bureau 
in Washington, D.C. within 30 days after the filing of the notice of appeal. 
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Appellants mailed their Statement of Reasons from Spokane, 
Washington, to Washington, D.C., three days in advance of the filing 
deadline. Copies of the Statement of Reasons were also mailed to 
government counsel and to the hearing examiner in Portland, Oregon. 
The service copies arrived in the Department's office in Portland before 
the 30 days expired. The copies mailed to Washington, D.C., were sent 
by regular mail rather than air mail, and were stamped by the Depart- 
ment "received" one day later than the 30 day limit. On the basis of 
the Department's stamp the Director of Land Management and the Sec- 
retary of the Interior arbitrarily and unlawfully dismissed appellant's 
appeal as arriving one day late. 


Where filing of particular documents or pleadings is not jurisdic- 
tional, it is well established that substantial compliance with filing 
requirements is sufficient, and a party may not lawfully be deprived of 
a day in court or the right to appeal on stringent and arbitrary enforce- 
ment of procedural rules of convenience. Under specific and controlling 
precedents of this Court, timely service of non-jurisdictional filings on 
proper and official agency or departmental agents is sufficient to con- 
stitute timely filing. The service copies of the Reasons, timely filed 
by the appellants on the hearing examiner and government counsel, were 
sufficient to comply in substance with the procedural steps required by 


Interior's Rules and to constitute timely filing within the law. 


Il 


Appellants were denied review of the adverse initial decision by 
the Director of the Bureau of Land Management and by the Secretary 
of Interior solely on the ground that their Statement of Reasons on Appeal 


(brief) was not timely filed though mailed three days earlier. Neither the 


Director not the Secretary reviewed the merits. Since under the law as 
established by this Court, the Reasons were timely filed in this case, the 
action by the Director and the Secretary was capricious and an abuse of 
discretion. There can be no clearer case of arbitrariness than to deny 
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an appeal on technical, procedural grounds where all procedural require- 
ments had, in fact, been met as a matter of law. 


suai 


Assuming, arguendo, that the Reasons (brief) was not timely filed, 
but was one day late in arriving, the action of the Director and the Sec- 
retary in dismissing the appeal was arbitrary even so. No party was 
harmed or inconvenienced and none opposed acceptance of appellant's 
Reasons. Proceedings were not delayed in any manner. The brief 
filing requirements are admittedly not jurisdictional, could be and 
often are waived by the Interior officials. Under these circumstances, 


to deny a party his right to review is capricious and an abuse of dis- 


cretion as a matter of law. The District Court committed reversible 
error by failing to enter summary judgment for appellants on this 
ground, 


IV 


The District Court for the District of Columbia, in effect, 
affirmed the Director and the Secretary by granting summary judg- 
ment in favor of the appellees. Since the order of the District Court 
plainly failed to decide the case on the basis of the clear controlling 
precedents established by decisions of this Court, and failed to recog- 
nize that on the undisputed facts all filings before the Department of 
Interior were timely, that order is in error as a matter of law and 
must be reversed by this Court. Summary judgment should be entered 
in favor of the appellants. 


ARGUMENT 
I 


ARBITRARY DISMISSAL OF APPELLANTS’ APPEAL, TIMELY FILED IN 
COMPLIANCE WITH APPELLEES' PROCEDURAL RULES, WAS ABUSE 
OF DISCRETION AS A MATTER OF LAW 


Despite the rather complex nature of the appellants’ patent claims, 
the question raised by the summary judgment below is forthright and 
clear: were the superior officials of the Department of the Interior 
within their discretion in refusing to review appellants’ case on the 
merits by denying the appeal as failing to comply with procedural rules. 
It is the position of appellants that the clear legal precedents of this 
Court, applied to the uncontested facts, leave no doubt that the Court 
below erred, as did the officials of Interior. 


The Rules of the Department of Interior provide as follows: 


§221.3 Statement of reasons; written arguments; 
briefs. If the notice of appeal did not 


include a statement of the reasons for the 
appeal, such a statement must be filed in 
the Office of the Director within 30 days 
after the notice of appeal is filed. Failure 
to file the statement of reasons within the 
time required will subject the appeal to 
summary dismissal as provided in $221.98. 
In any case the appellant will be permitted 
to file in such office additional statements 
of reasons and written arguments or briefs 
within the 30 day period after he filed the 
notice of appeal. 


Service of notice of appeal and of other 
documents. The appellant must serve a 

copy of the notice of appeal and of any state- 
ment of reasons, written arguments or briefs 
on each adverse party named in the decision 
appealed from, in the manner prescribed in 
§221.95, not later than 15 days after filing the 
document. Failure to serve within the time 
required will subject the appeal to summary 
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dismissal as provided in §221.98. Proof 
of such service as required by § 221.95 
must be filed in the office of the Director 
within 15 days after service unless filed 
with the notice of appeal. 
This brief will demonstrate that, as a matter of law, appellants 
complied with these rules and are now entitled to a review on the 


merits. 


A. Appellants’ Statement of Reasons on Appeal Was Timely Filed. 


1. The Facts. 


Reiterating only pertinent facts, the initial decision of the hearing 
examiner was received by appellants on January 8, 1957, and timely 
notice of appeal was filed, as required by the Rules of the Department, 
(App. 1a) with the examiner on January 30, 1957. Appellants’ Statement 
of Reasons on Appeal (its brief) was not filed at the time the notice of 
appeal was filed. It was mailed to the examiner and government counsel 
at the Department's office in Portland, Oregon, and to the Director of 
the Bureau of Land Management in Washington, D.C., on Wednesday, 
February 27, 1957, three days before the expiration of the thirty days from 
filing of the notice of appeal. The examiner and government counsel in 
Portland received the Reasons on Appeal within the thirty (30) day period 
required by the Rules. Through the mistake of an office boy who dispatched 
the mail, however, the Statement of Reasons was sent by regular mail to 
all three Department officials. The Department's copies (in Washington, 
D.C.) were stamped "received" in Washington, D. C.,on Monday, March 
4, 1957. If sent by air mail, these copies would have been received on 
Friday, March 1, 1957. It was not shown that the Reasons had not in 
fact been received by March 1. The appeal from the hearing examiner's 
decision was dismissed by the Director of the Bureau of Land Manage- 
ment solely because the Director concluded that the Reasons had not been 
stamped "received" on a Friday instead of the following Monday. This 


10 


decision was affirmed on appeal to the Secretary of the Interior and in 


essence has been reaffirmed by the judgment in the Court below, appealed 


from here. This action in all three instances was erroneous. 


2. The Law. 


(a) Timely Filing. 

In the case of Dayton Power and Light Company v. Federal Power 
Commission, 102 U.S. App. D.C. 164, 251 F.2d 875 (1957) this Court has 
directly passed upon the filing question here presented. The similarity 
in facts between the instant case and the Dayton case is such as to make 
use of the often urged but seldom merited description "all fours" quite 
legitimate. Dayton sought review of an order issued by the Federal 
Power Commission on June 29, 1956. Pursuant to Section 19(a) of the 
Natural Gas Act of 1938 [15 U.S.C.A. §717(h)(1952)] an application for 
rehearing from such an order must be filed "within 30 days after the 
issuance of such order". Section 19(a) further provides that no proceed- 
ing for review "shall be brought" unless an application for rehearing 
shall have been made. Dayton prepared an application for rehearing on 
the order issued June 29, 1956. On July 27, 1956, it mailed an original 
and fourteen copies to the Commission and also mailed a single service 
copy to the Commission's General Counsel. The service copy was 
received by the General Counsel on July 30, within thirty days from the 
issuance of the order. Through inadvertence, however, Dayton mailed 
the original and fourteen copies to the Commission by fourth class mail. 
These did not reach the Washington, D. C.,office of the Commission until 
August 2, which was not within the thirty day period. The Commission 
ruled that Dayton had failed to comply with its Rules of Practice and 
Procedure 1.15(b): 

there shall be furnished to the Commission an original 
and 19 conformed copies of such papers and exhibits, if any; 

Provided, however, When service is made by the parties, or 


service is not required to be made, only an original and 14 
conformed copies need be filed. . ." 
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It then held that Dayton had, therefore, failed to make timely application 
for rehearing, and the application was refused. On appeal to this Court, 
the Commission was reversed. This Court held that when the copy of 
the application for rehearing was served by Dayton upon the General 
Counsel of the FPC (appellants timely served the examiner and govern- 
ment counsel in Portland) that 


"So far as the command of the statute goes, Dayton's applica- 
tion was timely.” 


7 Sherwood Bros. V. District of Columbia, supra note 4; and see alley erondcasting 

Co. v. Federal Communications Commission, 99 U.S. App, D.C. 156, 287 Fi. 

@.c Cir. 1956). 

Thus, the Dayton decision leaves no doubt that service on the 
Commission's General Counsel was "timely filing" even though the 
Rules of the FPC required an original and fourteen copies tb be filed 
with the Commission itself. The rationale of this Court was that the 
General Counsel is a responsible Commission official. that service 
upon him put the Commission on adequate notice, and thus, so long as 


the filing requirement (as to copies, etc.) of the Rules was not juris- 


dictional, service on a Commission official satisfied the purpose and 
spirit of the Commission's filing procedures and fully complied with 
the jurisdictional statutory requirement of filing set out in Section 19(a) 
of the Natural Gas Act. This Court then remanded the case|to the Fed- 
eral Power Commission for filing of the application, further considera- 
tion, and for ruling and additional findings on the appeal filed by Dayton. 


The similarity between Dayton and the instant case is| startling. 
There are no specific statutory requirements by which parties before 
the Department of the Interior are guided or prescribed in filing appeals. 
There are rules promulgated by the Secretary under authority of the 
Public Lands Act, 43 U.S.C.A4. §1201. They correspond to the Rules 
of Practice and Procedure of the Federal Power Commission. These 
rules of Interior grant thirty days after the filing of a notice of appeal 
in which to file Reasons on Appeal. It is significant to note that the 
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Reasons on Appeal is only a supporting brief, and that adequate notice 
in the form of a notice of appeal had long since been properly and timely 
filed. On this point there is no dispute. 


The Statement of Reasons on Appeal, although received within time 
by the examiner and government counsel in Portland, appears to have 
arrived in Washington, D.C., one day later than thirty days after the 
notice of appeal had been filed. Since there is no precise statutory 
requirement which makes the time for filing an appeal and Reasons on 
Appeal jurisdictional, inexact compliance in filing of the Reasons does 
not require that an appeal be dismissed. 


The Dayton case is quite specific that when Dayton filed the single 
copy of its application with the General Counsel, "So far as the command 
of the statute goes, Dayton's application was timely.” The requirement 
of Rule 1.15(b) that an original and 14 or 19 copies be filed with the Com- 
mission was characterized by this Court when it said that "clearly this 
is a procedural rule” and further stated," . . .- obviously jurisdiction 
may not be waived, yet the Commission's rule contemplates that a filing 
may be otherwise required by the rules or regulations. . .or ordered 
or requested by the Commission. . . The Commission, e.g., might 
order that a filing of six. . . or any other number. . . instead of 


fifteen copies meets its requirements in a given case." The Dayton case 


holds that so long as the jurisdictional requirement is met, failure to 
precisely meet the procedural rules is not sufficient to". . . defeat 
Dayton's status as a party.” 


This holding is eminently just. In the Dayton case, as in the 
instant case, there is no question but that the document to be filed was 
prepared and dispatched within the alloted time. There was no assertion 
of injustice to other parties (already fully and properly notified of the 
appeal) by allowing one day's extra time to the applicant for Interior to 
stamp its brief "received". Other parties voiced no opposition to the 
filing. There was no indication that the proceeding would in any manner 
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be delayed. With due deference to the procedural necessities of the 
Department of Interior, it is inconceivable that its administrative require- 
ments make necessary the stringent and arbitrary enforcement of rules 
on briefs which the instant case evinces. In short, had appellants’ brief 
been accepted, no one would be harmed or even inconvenienced. On the 
other hand, the action of the Director and the Secretary in arbitrarily 

and summarily dismissing this appeal has deprived an innocent party 

of his right to review on the merits. Under similar circumstances this 
Court found a "timely" filing in the Dayton case and we earnestly believe 
it should make a similar fiading here. 


The holding in the Dayton case is by no means atypical of any 
general trend. The tendency of courts is to avoid technical, |stringent 


enforcement of procedural rules in order to afford justice. The inclina- 


tion is to find compliance wherever the purpose of the rule is substantially 
met, and other parties are not harmed nor justice delayed. This is partic- 
ularly fair and reasonable where, as here, the delay could have arisen 
within the Department itself, and two of its officials received both the 
notice of appeal and the reasons for appeal within the specified time. 


In Valley Broadcasting v. Federal Communications Commission, 
99 U.S. App. D.C. 156, 237 F.2d 784 (1956), appellant's counsel was in 


the office of the Commission shortly before 5 P.M., but his papers were 
unassembled and unfinished. It was nearly 5:30 P.M. before the docu- 
ment was actually submitted for filing. The Commission took the position 
that the closing time for the office was 5 P.M., and, therefore, the docu- 
ment was late and unacceptable. This Court held that "the protest 
deposited on November 21,1955. . . was filed in due time with all 

the legal consequences which flow from a timely filing. . .", and 

that the". . . denial of the right to a public hearing cannot be allowed 
to stand on such arbitrary grounds.” 99 U.S. App. D.C. 159) 
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It is, of course, arguable that in the Valley case, appellant's 
counsel was physically in the office before 5 P.M., but it is absurd to 
assume that the Court would have denied appellant its rights if the 
attorney had stood just outside the door and handed the papers to the 
clerk at 5:30 P.M., upon finishing his work. The reasoning of this 
Court is clear. It did not wish to deny substantive rights of a party 
simply because the party's counsel was tardy in stapling his papers 
together. By the same token, it is unduly harsh to deny a party's rights 
to review simply because the office boy of the party's attorney failed to 
mail a package air mail, particularly where (1) no other party is harmed, 
(2) no proceedings are delayed, (3) notice and jurisdictional requirements 
were all met, (4) actual copies of the Reasons were timely served on two 
competent Department of Interior officials, and (5) receipt was only one 
day late giving the Department the benefit of all doubts. 


In Braniff Airways, Inc. v. Civil Aeronautics Board, 79 U.S. App. 


D.C. 341, 147 F.2d 152 (1945), a petition for review of the Board's order 
was filed several months after the date of the Board's original order, but 
within sixty days after the Board denied a motion for rehearing. This 
Court held that the petition was timely filed even though the review 
provisions of the statute do not provide for a rehearing at all, and the 
Board's Rules expressly state that a petition for rehearing shall not 
operate to stay an order unless the Board specifically so orders. This 
holding was specifically adhered to in Waterman S.S. Corporation v. 
Civil Aeronautics Board, 159 F.2d 829 (5 Cir. 1947) and in Albertson v. 
Federal Communications Commission, 87 U.S. App. D.C. 39, 182 F.2d 
400 (1950). 


In the Braniff case the petitioner attempted a course of relief not 
provided for at all by statute - one which the Board's rules specifically 
stated was not to stay or delay enforcement of its order. Nevertheless, 
this Court was obviously loath to cut off petitioner's right to review, and 


the petition to rehear was used as an instrument to prevent injustice. 
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Substantial compliance with filing requirements has been upheld 
by this Court and others in many areas. In Stone v. District of Columbia, 


99 U.S. App. D.C. 32, 237 F.2d 28; Cert. denied, 352 U.S. 934 


(1956) this 


Court held, overriding prior cases, that the statutory requirement of 


notice, in writing, to the Commissioners of the District of Columbia.as 


a prerequisite to tort claims against the District, was comp 
a letter to the Corporation Counsel and a police report. The 


ed with by 
Court looked 


to the purpose of the notice, found that the purpose was notice, and this 


was met by the information furnished to the Corporation Counsel, and 


held that the notice given was adequate and timely within the 
the statutes. 


meaning of 


Notice statutes of the type involved in the Stone case are common, 


and the courts have often held that even though the Code prov 


isions 


require the notice to be served on or filed with a particular dity official, 


timely filing of substantial notice with some other city official fulfils the 


purpose of the Code and must be accepted. Penix v. St. Johns, 


259, 92 N.W. 2d 332 (1956 - city manager served rather than 
mission); Dennis v. 


Albemarle, 242 N.C. 263, 87 S.E. 2d 561, 


354 Mich. 
the Com- 
reh. denied, 


243 N.C. 221, 90 S.E. 2d 532 (1955 — city clerk rather than Commis- 


sioners); See, generally, McQuillan, Municipal Corporations, 


53.160 (Cumm. Supp. 1959). 


This is good law because it is based upon that which is 
reasonable. This, we submit, is judicial wisdom at its best. 


Section 


fair and 
The Braniff, 


Stone, and Valley cases were ample precedent to anticipate this Court's 


treatment of the Dayton case. And the Dayton case is more than plenary 


authority for similar disposition of the case at bar. 


If there is a noteworthy factual distinction between the 


Dayton case 


and the instant appeal, it clearly favors the appellant in this case since 


he served not only counsel of the agency but also the examiner. The 


hearing examiner is an authorized official in the administrative chain 


of command. He is the very official on whom the notice of appeal is 


properly served under Interior's Rules. 
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In the instant case it is of particular significance that Interior 
Rules, Section 221.2, not only provides that notice of appeal is to be 
filed with the hearing examiner, but that the Statement of Reasons on 
Appeal may also be filed with the hearing examiner at the same time. 
This is clear recognition by Interior in its own rules that the hearing 
examiner is a perfectly acceptable and logical agent to receive the 
filing of the Statement, and he so designated. (App. 1a) 


Certainly it cannot be cogently argued that service upon a hearing 
examiner places the agency on less notice than does service on the 
General Counsel's'office. Indeed all logic suggests that the examiner 
is much more the appropriate agent insofar as satisfying actual notice 
of the Commission, agency, or department. Here both the counsel for 
the Interior Department and the hearing examiner were served. This 
case is stronger for this double service than Dayton, where only the 
Counsel was served. 


(b) The Jurisdictional Problem 


Turning to the problem of jurisdiction, the situation in the instant 
case is even more compelling than in Dayton. In that case Section 19(a) 
of the Natural Gas Act of 1938 presented a possible jurisdictional impedi- 
ment which had to be disposed of by the Court. Here, the thirty day period 
allowed for filing Reasons is merely a rule promulgated by the Depart- 


ment of the Interior which can be and is waived in certain circumstances. 1 


. The Director of'the Bureau of Lands stated in his decision: 

"Although the case had not yet arisen, the Department will probably refrain 
from dismissing an appeal only in cases where due to circumstances com- 
pletely beyond the control of the appellant, such as an unavoidable delay in 
the mails, 4 statement of reasons is not filed on time. In this case there 
is no extenuating circumstance. As noted earlier, the statement of reasons 
was postmarked 6:30 p.m., February 27, 1957, in Spokane, Washington. The 
statement was required to be filed in Washington, D.C., not later than March 
1, 1957, two days later. This was a practical impossibility by ordinary mail. 
Appellants" counsel assert that the statement was believed or intended to be 
sent by air mail. They attempt no explanation why it was not so sent. Even 
if it had been, counsel were cutting the time very short. U.S. v. Pressentin, 
No. A 27495, Opinion of the Secretary, issued April 2, 1958, p. 4)" 
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Even the Department itself has plainly recognized the unfairness 
in its interpretation of its rules and the unjust result of this |type of 
case. As of March, 1958, only a few months after appellants were so 
harshly denied review, Interior's Rules of Practice, Section|221.92(b) 
were amended to read as follows: 

'(b) Whenever a document is required under this part to be 
filed within a certain time and it is not received in the 
proper office, as provided in paragraph (a) of this section, 
during that time, the delay in filing will be waived if the 
document is filed not later than 10 days after it was required 
to be filed and it is determined that the document was Pere. 
mitted or probably transmitted to the office in which the fil- 
ing is required before the end of the period in which it was 
required to be filed. Determinations under this paragraph 
shall be made by the officer before whom is pending the 
appeal or contest in connection with which the document is 
required to be filed. . ." 

This amendment is so obviously promulgated to alleviate the very 
type of injury incurred in the instant case, that every sense of justice 
demands that clear precedents such as Dayton, Braniff, Valley Broad- 


casting and Stone be held to be controlling. 


As a matter of fact there was nothing in the Interior Department's 
unamended rules to prevent, and sufficient to suggest, the more equitable 
interpretation and result which was adopted by some and recommended 
to all federal agencies by the President's Conference on Administrative 
Procedure in its 1955 report to the President. Interior's rules recog- 
nized the use of the mails as a regular means for filing and 'serving 
documents. The President's Conference recommended a uniform rule 
for all federal agencies that: ''. . . Upon such actual receipt the 


filing shall be deemed complete as of the date of deposit in the mail 
ww 2 


2 "(vi) Filing with Agency. Papers required to be filed with the Agency shall 
be deemed filed upon actual receipt by the Agency at the place specified in its 
rules accompanied by proof of service upon parties required to be served. Upon 
such actual receipt the filing shall be deemed complete as of the date of deposit 
in the mail or with the telegraph company as provided in paragraph (e)." (Report 
of the President's Conference on Administrative Procedure, at p. 16.) 
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The rationale was that any other interpretation or rule worked a 
hardship on counsel or parties outside of the District of Columbia in 
actually allowing them less time to prepare and file their papers. 8 
Where agency rules provide for service by mail, parties outside of 
Washington, D.C., may have anywhere from 1 to 4 or 5 less days to 
submit papers than do local counsel. In the absence of express language 
in Interior's Rules requiring a contrary interpretation, the inherent and 
obvious fairness of the provision suggested by the Conference calls for 
a similar interpretation of Interior's Rules. Other agencies have already 
adopted the express language of the suggested provision. See, Atomic 
Energy Commission, Rules of Practice, Section 2.700. 


Such a view, adopted here, would make further argument unneces~ 
sary. But even without this view, by the timely filing of the precedent 
notice of appeal, the Department of the Interior was, in the words of 
this Court, "seasonably put on notice” that an appeal was to be taken 
by the appellants. The Department of the Interior then proceeded to 
deprive appellants of the due process and review guaranteed by the 
Administrative Procedure Act, simply because clerical inadvertence 
in an attorney's office caused copies of the Statement of Reasons mailed 
to Washington, D.C. to arrive one day late. As this Court said in Valley 
Broadcasting Company v. Federal Communications Commission, supra, 
in describing similar arbitrariness on the part of the Federal Communi- 
cations Commission, "zeal for orderly procedures hardly calls for such 
Cinderella-like treatment." 99 U.S. App. D.C. at 159. 


Even in treating a thorny jurisdictional problem such as timely 
filing of the Notice of Appeal under Federal Rules of Civil Procedure 
73(a), where case after case has been dismissed for failure to comply, 
the courts have continually allowed any reasonable compliance with the 
purpose of the rule to satisfy its requirements. Timely filing of a 


EEE 


2 Report of the Committee (of the Conference) on Uniform Rules, pgs. 49-51. 
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waiver of service of notice of appeal and an entry of appearance plus a 
designation of the record on appeal has been held sufficient to give 
jurisdiction even though no notice of appeal was filed in time; Crump 
v. Hill, 104 F.2d 36 (5 Cir. 1936). 


In Federal Deposit Insurance Corporation v. Congregation Poiley 
Tzedeck, 159 F.2d 163 (2 Cir. 1946), the Court said in reference to filing 
a notice of appeal that ''The least requirement which will be tolerable is 
that some paper shall be accessible in the records of a court) upon which 
both judges and parties can rely." It refers to the Crump case, supra, 
as illustrative and condones the "waiver" accepted in that decision as 
"ynanswerable evidence of the appellant's purpose." 159 F.2d at 166. 

It is clear from these cases that the court was searching for substantial 
compliance with the spirit and purpose of the rule, not "the letter of the 
law". See also, Des Isles v. Evans, 225 F.2d 235 (5 Cir. 1955); Roth v. 
Bird, 239 F.2d 257 (5 Cir. 1956), holding that filing a petition for leave 
to appeal in forma pauperis amounts to taking an appeal within the scope 
of Federal Rule 73(c) even though leave to file forma pauperis is later 
denied. Substantial compliance with the rules is sufficient. 


The Dayton case also discussed and resolved what up until that 
case might have appeared to be an opposing line of authority. The Court 
stated that "Since the Commission had expressly retained authority in 
its rule to waive exact compliance with its own procedural requirement, 
it cannot oust itself of jurisdiction on the facts shown here Sp Then, by 
way of footnote 9 in the opinion, the court distinguished Lewis-Hall Iron 
Works v. Blair, 57 App. D.C. 364, 23 F.2d 972 (1928) as a case where 
"the papers were not received by anyone for the agency until the 61st 
day." 


The Dayton case is recent, and it is virtually on all fours with 
the instant case. It is clearly controlling, and the failure of the District 


Court to recognize it as such, and to grant summary judgment to appel- 


lants is reversible error. 
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B. The Action of the Secretary Was Arbitrary, Capricious and an Abuse 
of Discretion. 


The facts of this case, within the scope of the Dayton rule, clearly 
establish arbitrary action by the Secretary and the Director. For we 
are not here concerned with whether it is an abuse of discretion to deny 
an improper or late filing which was "just a little late.” In accord with 
the Dayton case, the facts at bar present a situation of "timely" filing 
within Interior's rules. The question, therefore, is whether there was 
an abuse of discretion in denying a filing and refusing review on the 
merits where proper documents were timely filed under the law. The 
answer is obvious.’ Denial of a legal right for no just cause is arbitrary, 
capricious, and an abuse of discretion. 


However, even assuming, arguendo, that appellant's Reasons on 
Appeal were late in arrival in Washington as a matter of law, the 


arbitrary dismissal of a party's entire right of review is still inexcus- 


able. As discussed, supra, acceptance of the Reasons (brief) would not 
have harmed or even inconvenienced any party. Neither would proceed- 
ings have been even minutely delayed. No party opposed the acceptance 
of the filing. In short, the entire appeal was simply dismissed because 
the brief — according to the Department — arrived from the State of 
Washington at 9 A.M., Monday morning, rather than prior to 5:00 p.m. 
on Friday. Who knows whether some Department clerk, in his hurry 

to get home on Friday, failed to stamp all mail in his possession? 
This, it is submitted, is undue and overly stringent enforcement of 
procedural rules, where such enforcement has the effect of completely 
negating a party's right to review on the merits. 


Fully recognizing the egregious misuse of authority necessary to 
support a reversal for abuse of discretion, there is precedent ample to 
control such a finding in this case. Although the holding in the Valley 
Broadcasting case is, in fact, that there was a timely filing, it is clear 
that this Court recognized the Commission's action for what it was — 


21 


irrational arbitrariness. For in Seaton v. Texas Company, 103 U.S. 
App. D.C. 163, 256 F.2d 718 (1958) at footnote 1 of Judge Burger's 
dissent, he wrote: "The case is distinguishable from the kind of 
arbitrariness we disapproved in Valley Broadcasting Co. v. Federal 
Communications Commission, 1956, 99 U.S. App. D.C. 156, 237 F.2d 
784." 


Just as it was an abuse of discretion for the Commission to deny 
the petitioner's right to protest, where an attorney was 30 minutes late 
in filing his papers, so it is equally arbitrary to deny a party any review 


on the merits simply because papers were mailed in time, but incorrectly 


by an office boy. Justice is blind, but she is never unfeeling or unthink- 
ing. Thus, aside from the law of the Dayton case, the facts alone in this 
case demonstrate an abuse of discretion and command a reversal of the 
summary judgment below with instructions to remand the case to Interior 


for review on the merits. 


aa 


SUMMARY JUDGMENT SHOULD BE GRANTED TO APPELLANT 


Federal Rules of Civil Procedure, Rule 56(c) reads in pertinent 
part as follows: 
"|, The judgment sought shall be rendered forthwith if 
the pleadings, depositions and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is sein 
to a judgment as a matter of law.” 28 U.S.C.A., Rule 6(c) 
as amended December 27, 1946. 
By virtue of the cross motions for summary judgment below, the 
parties are in accord that no genuine issue of material fact exists. The 
parties agree that summary judgment should issue in this case. The 
question is whether Judge Matthews in the District Court properly applied 
the law and correctly determined for whom the judgment shduld be directed. 
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It is appellant's position that failure to grant a summary judgment 
to appellants was error aS a matter of law since the District Court 


refused to follow the Dayton case. Ostensibly contra authority such as 


the Lewis-Hall case, supra, or Director of U.S. Bureau of Mines v. 
Three Fork Coal Co., 222 F.2d 425 (4 Cir. 1955) and Colvin v. Woods, 
180 F.2d 893 (9 Cir. 1950), was distinguished by the Court in the Dayton 
opinion. 102 U.S. App. D.C. at 166, notes 8 and 10. 


CONCLUSION 


The error of the District Court is clear. The Court correctly 
determined that summary judgment should issue, but completely failed 
to apply the controlling law contained in decisions of this Court. Thus, 
the judgment below must be reversed, a summary judgment granted 
appellants, and the proceedings remanded to the Department of the 
Interior with instructions to give a full review of appellant's appeal 
on the merits. 


Respectfully submitted, 
RHYNE & RHYNE 


By: CHARLES S. RHYNE 
CHARLES A. DUKES, JR. 


400 Hill Building 
Washington 6, D.C. 


Attorneys for Appellant 


March 29, 1960 
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APPENDIX OF STATUTES AND RULES 
Federal Rules of Civil Procedure: 


Rule 56(c) 


if! . . The judgment sought shall be rendered forthwith 
if the pleadings, depositions and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is entitled 
to a judgment as a matter of law." As amended December 
27, 1946. 


Department of Interior, Rules of Practice of Bureau of Land M e- 
ment. (As in force at the time of this proceeding) 


must file in the office of the officer who made the decision 
a notice that he wishes to appeal. . . The notice of 
appeal may include a statement of the reasons for the appeal 


Section 221.2 "Appeal; how taken, filing fee, mandato 
time limit. A person who wishes to appeal to the Berccine 
| 


and any arguments the appellant wishes to make." 


Section 221.3 "Statement of reasons; written arguments: 
briefs. If the notice of appeal did not include a statement 
of the reasons for the appeal, such a statement must 
ee in the{Office of the DirectotNwithin 30 days after the 
ée2 is filed. Failure to file the statement of 
seas within the time required will subject the appeal 
to summary dismissal as provided in §221.98. In any| case 
the appellant will be permitted to file in such office additional 
statements of reasons and written arguments or briefs within 
the 30 day period after he filed the notice of appeal." 


Section 221.4 Service of notice of appeal and of other 
documents. "The appellant must serve a copy of the notice 
of appeal and of any statement of reasons, written argu- 
ments or briefs on each adverse party named in the deci- 
sion appealed from, in the manner prescribed in $221.95, 
not later than 15 days after filing the document. Failure 
to serve within the time required will subject the appeal 

to summary dismissal as provided in §221.98. Proof/of 
such service as required by §221.95 must be filed in the 
office of the Director within 15 days after service unless 
filed with the notice of appeal." 
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Section 221.95 Service. (a) "Where the regulation in this 
part requires that a copy of a document be served upon a 
person, service may be made by delivering the copy per- 
sonally to him or by sending the document by registered 
or certified mail, return receipt requested, to his address 
of record in the Bureau.” 


Section 221.98 Summary dismissal. "An appeal to the 
Director or to the Secretary will be subject to summary 
dismissal by the officer to whom it is made for any of the 
following causes: 

(a) If a statement of the reasons for the appeal is 
not included in the notice of appeal and is not filed within 
the time required; . 


(As amended, effective March 22, 1958) 


Section 221.92(b) "Whenever a document is required under 
this part to be filed within a certain time and it is not 
received in the proper office, as provided in paragraph (a) 
of this section, during that time, the delay in filing will be 
waived if the document is filed not later than 10 days after 
it was required to be filed and it is determined that the 


document was transmitted or probably transmitted to the 
office in which the filing is required before the end of the 
period in which it was required to be filed. Determinations 
under this paragraph shall be made by the officer before 
whom is pending the appeal or contest in connection with 
which the document is required to be filed. . ." 


Docket Entries eek ie “ 


Complaint forReview . . . 2. . 


Exhibit A -- Decision of Dept. of Interior, dated 
January 3, 1957 aie Lian aie: grath eo “vel 6. 


Exhibit B -- Dept. of Interior Circular No, 1950 
Dept. of Interior Circular No. 1962 
Answer of Defendants Fred A, Seaton and Edward Woozley 


Answer of Defendants Ezra Taft Benson and Richard E, 
IMCATOIO sb SS ear tae Pris oul cs 


Motion of Defendants Benson and McArdle for Summary 
Judgment of Dismissal eetwae toh i trek Ear’ so 


Motion of Defendants Seaton and Woozley for Summary 
Judgment of Dismissal ine alii 


Exhibit A -- Copy of the Opinion of the Secretary 
of the Interior dated April 2, 1958, entitled 
United States v. E. V. Pressentin, et al., 
No. A-27495 on Seok Beogeeal bas ied aber a 
Motion of Pisintiff: Pressentin, et al,, for Summary 
Judgment Mss per ceiste cel) ser cw eh eee © te 


Affidavit of John Huneke 2 . 1. wee 


Affidavit of Ernest F. Hom in Opposition to Plaintiff's Cross- 
Motion for Summary Judgment and in Support of 
Defendants" Motion for Summary Judgment . . 


Exhibit A -- Memo: to the Secretary of the 
Interior from the Solicitor anh ae rey te 


Exhibit B -- Decision dated August 17, 1956 on the 
Appeal of J. D. Armstrong Co., Inc <i Fe 


Decision dated September 10, 1956 on the case 
United States Steel Corporation si) te 
Decision dated September 10, 1956 
Amold R, Gilbert Rta Miao wa ix 


Decision dated September 11, 1956 
Gerhard Evenson at te ah bse, 


Organization of School Districts on Indian 
Reservations in Alaska of hele 


Exhibit C -- Decision dated November 13, 1956 
No. A-27412 . é i = . . 


Exhibit D -- Decision dated June 26, 1957 
No, A-27461 . < - . . ° 


Exhibit E -- Decision dated September 23, 1957 
No. A-27470 ra Lists ot kote Motil ics 


Decision dated October 3, 19570n Appeal of 
Ideker ConstructionCo, . . . 


Construction of Recording Requirement of Section 4, 
Act of August 11, 1955 ce at eh 


Exhibit F -- Decided October 21, 1957 - Decision 
Case James V. A. Carter No, A-27487 Pies 


Judgment, Entered January 15, 1960 


Notice of Appeal . . - © «| = 


Stipulated Designation of the Record on Appeal . 


Statement of Points on Which Appellants Intend to Rely 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


E. V. PRESSENTIN 
Rockport, Washington 
and 


FRED J. MARTIN, ADMINISTRATOR 
OF H. A. MARTIN ESTATE, 
Rockport, Washington 


CIVIL ACTION 
NO. 1907-'59 


FRED A. SEATON, SECRETARY OF THE 
INTERIOR; EDWARD WOOZLEY, DIRECTOR 
OF THE BUREAU OF LAND MANAGEMENT; ) 
EZRA TAFT BENSON, SECRETARY OF ) 
AGRICULTURE; RICHARD McARDLE, ) 
CHIEF, FORESTRY DEPARTMENT, ) 
-) 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


DOCKET ENTRIES 


Proceedings 


Complaint, appearance, and Exhibits A & B; filed. 


Summons, copies (4) and copies (4) of Complaint issued 
#1 ser. 7-15; #3 ser. 7-16; #4 ser. 7-17; U.S. Atty 
Ser. 7-16. 


Answer of defts #1 and #2 to complt; c/m 8-31-59; Appear- 
ance of Thomas L. McKevitt; filed. 


Answer of defts #3 and #4 to complt; c/m 8-31-59; Appear- 
ance of Thomas L. McKevitt; filed. 
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Proceedings 


Calendared (N/AC). 


Motion of defts #3 and #4 for summary judgment or dismis- 
sal; P & A; c/m 9-3-59; M.C. 9-3-59; fiied. 

Motion of defts #1 and #3 for summary judgment or dismis- 
sal; Exhibit; P & A; Exhibit; c/m 9-3-59; M.C. 9-3-59; filed. 

Stipulation extending time to file opposition to motion for 
summary judgment to 9-23-59; filed. 

Motion of pltf for summary judgment; affidavit; c/m 9-23; 
M.C.; filed. 

Opposition of pltf to motions of defts #3 and #4 for summary 
judgment; c/m 9-23-59; filed. 

Opposition of pltf to motion of defts #2 and #1 for summary 
judgment; c/m 9-23-59; filed. 


Stipulation extending time for deft to file opposition to pltf's 
cross-motion for summary judgment to 10-9-59, per 
counsel; filed. 


Opposition of defts. #1 and #2 to pltfs. counter motion for 


summary judgment; c/m 10-8-59; filed. 


Affidavit of Ernest F. Hom in opposition to pltfs. cross 
motion for summary judgment and in support of defts. 
motion for summary judgment; Exhibits NAN-"E" 
inclusive; filed. 


Opposition of defts. #3 and #4 to motion of pltfs. for summary 
judgment; c/m 10-9-59; filed. 


Reply of pltfs to opposition of defts to motion of pltfs for 
summary judgment; c/m 10-27-59; filed. 


Motions (3) of pltf, of defts #1 and #2, and of defts #3 and 
#4 for summary judgment argued and taken under advise- 
ment. (Rep. R. Frye) Matthews, J. 


Order granting respective motions of all defts for summary 
judgment, denying motion of pltf for summary judgment, 
and dismissing complaint. (N) Matthews, J. 

Notice of appeal by pltfs; deposit by Charles S. Rhyne, $5.00; 
Copy of notice mailed to Thomas L. McKevitt; filed. 

Cost bond on appeal of pltf with Glens Falls Insurance Co. in 
the Sum of $250.00 approved (fiat--Curran, J .) and filed. 


Stipulated designation of record on appeal; P & A; c/m 
2-4-60; filed 


—— 


[ Filed July 15, 1959] 
COMPLAINT FOR REVIEW 

1. Plaintiffs are residents of the State of Washington and are 
aggrieved by orders and final actions of the defendants and their sub- 
ordinate administrative officers of the United States Government and 
seek review in this case of such orders and actions under the Adminis- 
trative Procedure Act, 1946, 60 Stat. 243, 5 U.S.C. 1009. 

2. All of the defendants are officials of the United States Govern- 
ment, residing or having their business office in Washington, D.C. 
Defendants Fred A. Seaton and Edward Woozley supervise and direct 
subordinate officials in the Department of Interior and the Bureau of 
Land Management, including those whose acts are referred to herein. 
Defendants Ezra Taft Benson and Richard McArdle supervise and direct 
subordinate officials in the Department of Agriculture and the Forestry 
Department, including those whose acts are referred to herein. 

3. The plaintiffs E. V. Pressentin and H. A. Martin located the 
following mining claims: Silica No. 1, Silica No. 2, Silica No. 3, Rock- 
port No. 1, Rockport No. 3, Rockport No. 4, Silica Mill-Site, during the 
years 1926 through 1928; and amended locations were filed on all of 
said claims during the years 1950 through 1952. The plaintiffs there- 
after applied to the Bureau of Land Management for patents on said 
claims after doing the necessary improvement work and shipping talc 
and silica from the properties and using the mill-site for mill-site use. 
The Acting Regional Forester in Portland, Oregon, acting with the 
authority of the defendant, Chief of the Forestry Department, and the 
defendant, Secretary of Agriculture, instituted a contest on said patent 
applications, and a hearing was held on said contest before a Hearing 
Examiner. A decision was rendered by said Hearing Examiner, which 
decision is attached hereto as Exhibit "A" and by this reference made 
a part hereof as though herein set out in full. This decision is arbitrary, 
capricious, an abuse of discretion, not in accordance with the law and 
contrary to the facts adduced at the hearing, and as subsequently inter- 


preted, deprives the plaintiffs of their rights acquired in the property. 
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The said decision is ambiguous for the reason that, when read in its 


entirety, it may be interpreted either as a holding that the Hearing 


Examiner is denying plaintiffs' patent application, or as a holding that 
plaintiffs’ claim is void ab initio for lack of discovery. If the said 
decision is intended to or interpreted to hold that there was no discovery 
and that plaintiffs’ patent application is therefore void ab initio, the 
decision is contrary to law because an incorrect legal principle was 
applied in determining whether or not there was discovery. The said 
decision if so intended, and so interpreted, is also an abuse of dis- 
cretion and contrary to the evidence viewed on the record as a whole 
for the reason that facts were adduced at the hearing sufficient to 
establish discovery, even under the legal principle applied by the 
Hearing Examiner. This decision if intended to be merely a denial 

of plaintiffs’ patent application, is an abuse of discretion and contrary 
to the evidence viewed on the record as a whole, for the reason that 
facts were adduced at the hearing sufficient to establish discovery and 
the fulfillment of all other prerequisites to a patent grant. 

4. This decision of the Hearing Examiner was received by the 
plaintiffs on January 8, 1957; and timely Notice of Appeal was filed with 
the Hearing Examiner in Portland, Oregon on January 30, 1957. Plain- 
tiffs' Reasons on Appeal were forwarded from Spokane, Washington to 
the Hearing Examiner in Portland, Oregon, and to the Director of 
Bureau of Land Management in Washington, D. C. on Wednesday, Febru- 
ary 27, 1957, within thirty (30) days of the filing of the Notice of Appeal 
pursuant to the Bureau's Rules of Practice 43 CFR, Part 221.3. The 
Hearing Examiner, a duly appointed agent of the United States Govern- 
ment in Portland, Oregon, received the Reasons on Appeal less than 
thirty (30) days after the filing of Notice of Appeal. Through clerical 
inadvertence, the Reasons on Appeal were sent by regular mail instead 
of air mail to Washington, D.C. The date the Reasons on Appeal were 
received in Washington, D.C. is unknown to plaintiffs, but said Reasons 
were marked "received" on March 4th, 1957. The Reasons, if sent by 
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air mail, would have ordinarily been received on Friday, March ist, 
1957, within thirty (30) days of the filing of the Notice of Appeal with 
the Hearing Examiner in Portland, Oregon. 

5, Plaintiffs' appeal from the decision of the Hearing Examiner 
to the Director of the Bureau of Land Management was dismissed by 
the said Director without consideration of its merits, on the sole ground 
that the date the Reasons on Appeal were marked "received" in Washing- 
ton, D.C. was not within thirty (30) days of the date the Notice of Appeal 
was filed in Portland, Oregon. This decision of the Director was 
affirmed on appeal to the Secretary of the Interior and the Secretary 
of the Interior, in affirming the Director, refused to consider the 
apparent error of law in the decision of the Hearing Examiner. The 
decision of the Secretary of the Interior exhausted plaintiffs! remedies 
in the Department of Interior and deprived plaintiffs of their rights in 
property. 

6. The rules of the Department of Interior, applicable to time of 
filing for Reasons on Appeal, are attached hereto as Exhibit) ''"B" and by 
this reference made a part hereof as though set out in full; and said 
rules provide that failure to file a Statement of Reasons on Appeal within 
thirty (30) days of the filing of a Notice of Appeal, will render the appeal 
subject to dismissal; and that the actions of the Secretary of Interior, 
in concluding that plaintiffs had not fulfilled the appeal requirements are 
incorrect and inacceptable as a matter of law, and his action in interpret- 
ing the said rules to require mandatory dismissal was an abuse of dis- 
cretion, arbitrary, capricious and contrary to law and resulted in dis- 
crimination against plaintiffs and in forfeiture of plaintiffs’ rights in 
property. 

7%. Onor about May, 1958, a subordinate officer of the Forestry 
Department, acting for and on behalf of the defendant Richard McArdle, 
Chief of the Forestry Department and the defendant Ezra Taft Benson, 
Secretary of Agriculture, notified plaintiffs by mail of a published notice 
pursuant to the Multiple Use Act, 69 Stat. 368, 369, 372, 30 U.S.C. 612, 
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615, affecting the area where plaintiffs’ claims are located. Plaintiffs 
responded to said notification in an attempt to comply with the require- 
ments of said Act, by forwarding to the Land Office of the Bureau of 
Land Management in Spokane, Washington, in June, 1958, a verified 
statement covering plaintiffs’ interest in the unpatented mining claims, 
the subject of this lawsuit. The Spokane office of the Bureau of Land 
Management, acting for and on behalf of the Director of the Bureau of 
Land Management, the defendant Edward Woozley, and the defendant 
Fred A. Seaton, Secretary of the Interior, refused to accept plaintiffs’ 
verified statement for filing and returned the same to the plaintiffs by 
a letter dated July 31st, 1958. This refusal was based on the ground 
that plaintiffs’ claims had been rendered void ab initio by the decision 
of the Hearing Examiner on the patent application referred to in para- 
graph 3, supra. This refusal constitutes final administrative action 
with no further right of appeal in the Department of Interior by plaintiffs 
and deprives plaintiffs of their rights in the property under the unpatented 
mining claims, the subject of this lawsuit. 

8. The land covered by the unpatented mining claims, the subject 


matter of this lawsuit, is mineral in character, and the mineral is of a 


marketable quality and exposed on each of these claims. Under the rules 
of the Department of Interior, plaintiffs have made a discovery on each 
of the claims and are entitled to a patent on these claims, or in the alter- 
native, are entitled to not less than a denial of their patent applications. 
Plaintiffs are also entitled to have the verified statement, submitted 
under the Multiple Use Act, filed in accordance with the offer to file 
such paper, made to plaintiffs in May, 1958; and plaintiffs are further 
entitled to have action taken on such verified statement. 

WHEREFORE, Plaintiffs pray that the Court review the decision 
of the Secretary of Interior and the Director of the Bureau of Land 
Management and the Hearing Examiner on the patent application and 
that the Court determine that plaintiffs are entitled to a review of the 
patent application contest on its merits and that after said hearing, 
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determine that patents issue or in the alternative, that this Honorable 
Court shall hold unlawful and set aside the Decision of the defendant 
Secretary of the Interior with instructions to the Secretary that plaintiffs 
shall be granted a proper and adequate review of the initial decision on 


its merits in accordance with that Bureau's Rules of Practice governing 
appeals. (Exhibit B.) 
Plaintiffs further pray that the Secretary of the Interior and the 
Director of Bureau of Land Management, and their subordinate officers, 
be directed to accept for filing and for subsequent action, the] verified 
statement under the Multiple Use Act and for such other and further 
relief as to the Court may seem just and equitable. 
Respectfully submitted, 
RHYNE, MULLIN, CONNOR & RHYNE 
/s/ Charles S. Rhyne 
/s/ J. Parker Connor 
/s/ Charles A. Dukes, Jr. 
400 Hill Building 
Washington 6, D.C. 
Of Counsel: 


JOHN HUNEKE 

Paine, Lowe, Coffin and Herman 
602 Spokane and Eastern Building 
Spokane, Washington 


July 14, 1959 


[ Filed July 15, 1959] 
Cc EXHIBIT "A" 
eo UNITED STATES [To Complaint] 
Y DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
P. O. Box 3861 
Portland 8, Oregon 


January 3, 1957 
CERTIFIED. RETURN RECEIPT REQUESTED. 


DECISION 


United States, ) Contest No. 4330 (Washington). 
Involving: Silica No. 1, Silica No. 

2 Contestant —_) 2, Silica No. 3, Rockport No. 1, 
: ) Rockport No. 3, and Rockport No. 

4 Lode Mining Claims, and the 

E. V. Pressentin, et al ) Silica Mill Site located in Secs. 


Contestee ) 10815, T. 36M., R. 11 E., W.M. 


Mining Claims and a Mill Site Declared Invalid. 
I. 

The Acting Regional Forester, Forest Service, United States 
Department of Agriculture, Portland, Oregon, initiated invalidity 
proceedings against the above-named mining claims and mill site by 
charging and alleging as follows: 

1. The land involved in the claims is non-mineral in character. 


2. No discovery of mineral has been made within the boundaries 
of the claims involved. , 


. The land within the boundaries of the claims is more valuable 
for National Forest purposes than for the mineral deposits 
thereon. 


. The required expenditure of $500.00 in improvements and 
developments has not been made as to the Silica No. 2, Rock- 
port No. 1, and Rockport No. 3 Lode Claims. 


_ The land within the Silica Mill Site is not being used in 
connection with a valid mining operation. 


6. There is not located on the Silica Mill Site a mill or reduction 
works. 


Motion of the charges was properly served on the contestee and a 
timely answer was filed in which the charges were denied. A hearing 
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was held in Seattle, Washington on September 13, 1956, before the under- 
signed Hearing Examiner to determine the truth of the charges alleged 
by the contestant. At the hearing the contestant was represented by 
Robert G. Rue, Office of the General Counsel, United States Department 
of Agriculture, 406 Builders Exchange Building, 320 S.W. Stark Street, 
Portland 4, Oregon. The contestee was represented by John) Huneke of 
Paine, Lowe, Coffin and Herman, Attorneys at Law, 602 Spokane and 
Eastern Building, Spokane, Washington. 

I. 

The official records of the Land Office, Spokane, Washington, 
reveal that Lot 2, Section 10, T. 36 N., R. 11 E., W.M., was patented 
to Edward Tweesdale on June 11, 1908, and that Lot 3, Section 15, T. 
36 N., R. 11 E., W.M., was patented to Charles D. Petit on December 
21, 1889. Since the Department has no jurisdiction over patented land 
the easterly portions of the Silica No. 3, Rockport No. 3, and Rockport 
No. 4, lying within the patented land are excluded from further consider- 
ation. 

The uncontested testimony presented at the hearing was to the 
effect that all the claims were located during 1926 in Sections 10 and 
15, T. 36N., R. 11 E., W.M., within the Mt. Baker National Forest 
approximately 16 miles northeast of Rockport, Washington, that the 
area in general is characterized by steep slopes with occasional cliffs 
and rounded ridge tops, and that the present value of timber located on 


the group of claims is approximately $40,000. Minerals referred to at 
the hearing were talc, found on the Silica No. 2 and used chiefly as a 
diluent for insecticides; and silica, found on each of the remaining 
claims and used in the metallurgical and glass industries. The parties 
were in agreement that the quality of the silica exposed on the claims 
was satisfactory for the indicated uses. 


In regard to the Silica Mill Site, the parties appeared in agreement 
that the site is located in a central location for all the claims, that the 
site was used approximately 16 years ago in an experimental mining 
operation, but that the site is not now in use and has not been used for 
mining and milling purposes for many years. 
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In regard to the charges that the required expenditure of $500.00 
in improvements and developments has not been made on the Silica No. 
2, Rockport No. 1 and Rockport No. 3 claims, a contestant witness 
evaluated the improvements listed on the patent application at $150, 
$300, and $400 respectively for each of the claims. Contestee witnesses 
stated that the values listed on the patent application included not only 
the improvements, but also the value of the trails necessary to reach 
the improvements and that the value listed for the Silica No. 2 included 
a 30-foot tunnel extending from the end of the discovery cut. This 
tunnel has been closed by slides so that it is no longer visible. The 
estimated values of the improvements on each of the claims, including 
the value of trails, was estimated by the contestee witnesses at $1,200, 
$800, and $545, respectively. Since the area in general is steep and 
forested, the expenditures of considerable sums for trails would appear 
to be logical. The addition of such expenditures to the value suggested 
by the contestant witness would more than satisfy the minimum require- 
ments for each claim. Therefore, I conclude that charge No. 4 has not 
been proved. The remaining three charges that the land is non-mineral, 
that a discovery of a valuable mineral deposit has not been made, and 
that the land is more valuable for National Forest purposes, will be 
considered together. In this instance the relative value of timber and 
mineral value will be considered in determining whether there has been 
a discovery of a valuable mineral. If there has been such a discovery 
the land must necessarily be mineral in character. 

: I. 

The mining laws of the United States (30 USC Secs. 21 and 22) 
provide that only "valuable mineral deposits" may be located and that 
the lands involved must be "valuable for mineral". These laws have 


been construed to mean that if a deposit in land does not render its 
extraction profitable and justify expenditures to that end, it is not a 
mineral deposit. Christman v. Miller, 197 U.S. 213, 328 (1905); 
Cameron v. United States, 252 U.S. 450, 459 (1920). 
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In applying this rule to deposits similar to the deposits|in issue, 
the Department has held that a showing must be made, that the deposits 
can be removed and marketed to a profit. Opinion of Acting Solicitor, 
54 LD. 294 (1933); Layman v. Ellis, 52 1.D. 714 (1929). This rule was 
summarized by the Department in United States v. Strauss, et al., 59 
I.D. 129 (1945) at Page 138, as follows: 
"Gypsum, clay, limestone, and the other kinds of store 
here involved have been held to be minerals. W. H. 
Hooper, I.L.D. 560 (1881); Alldritt v. Northern Pac. 
R.R. Co., 22 L.D. 349 (1897); United States v. Barn- 
grover et al., 57 I.D. 533 (1942). But whether parti; 
cular deposits of these and other mineral substances 
of wide occurrence are valuable mineral deposits 
within the contemplation of the mining laws and 
whether the lands containing them are therefore 
subject to location and purchase under the mining 
laws are questions of fact, held to depend upon the 
marketability of the deposit, the rule long laid down 
by both the courts and the Department requires that 
to justify his possession the mineral locator or appli- 
cant must show that by reason of accessibility, bona 
fides in development, proximity to market, existence 
of present demand, and other factors, the deposit is 
of such value that it can be mined, removed, and dis- 


posed of at a profit. Ickas v. Underwood et al., 78 
App. D.C. 396, 141 F.2d 546 (1944); Opinion of Acting 
Solicitor, 54 I.D. 294 (1933); Layman v. Ellis, 52 LiD. 
714 (1929). In Big Pine Mining Corp., 53 I.D. 410, 412 
(1931), the syllabus said: 

"Lands containing limestone or other minerals, 


which under the conditions shown in the parti- 
cular case cannot probably be successfully 
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mined and marketed, are not valuable because 
of their mineral content, nor subject to location 
under the mining law.” 

Witnesses for both parties testified that there is a present demand 
for both talc and silica, and that the claims are accessible to transporta- 
tion and to market. Therefore, the question to be determined is whether 
the deposits on each claim can be mined, removed, and disposed of at a 
profit. 

IV. 

Milvoy M. Suchy, a mining engineer employed by the Forest 
Service, testified on behalf of the contestant. In regard to the Silica 
No. 2 claim Mr. Suchy testified that there was a talc deposit exposed 
in the discovery cut 30-40 feet wide, that the character of the talc 
varied considerably from clear talc in the hanging wall to talc anchorite 
located near the fort wall, that the talc near the hanging wall was a com- 
mercial grade, but that the deposit was not open far enough to determine 
its extent. He stated that because of the insufficient development work 
on the claim it was not possible to estimate the tonnage in the deposit, 
that the deposit had a dip of 45° which would require considerable 
stripping and an underground mining operation, and that the talc is 
worth approximately $5.50 per ton f.o.b. Rockport. He also stated that 
other deposits in the area were examined and that they have very high 
feeds so that open-pit mining was possible. He concluded that the claim 
could not compete with the other deposits now being worked in the area. 

Regarding the remaining lode claims, Mr. Suchy stated that there 
was a silica deposit exposed on each claim, that the deposit was 30 feet 
wide and exposed for approximately 100-125 feet on the Silica No. 3, 
that the discovery cut was insufficient to reveal the full width of the 


deposit on the Silica No. 1, that the silica deposit was exposed near 
the north end line and outcropped for some 200 feet on the Rockport 
No. 1, that the deposit is 15 feet wide on the Rockport No. 3, and that 
the deposit is 25 feet wide and is exposed for 50 feet on the Rockport 
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No. 4. He stated that the deposits on the claims had not been developed 
sufficiently to determine the available tonnage, that the dip of each 
deposit was into the hill so that the open-pit mining would not be practi- 


cal, that the value of silica was approximately $5.00 per ton f.o.b. Rock- 
port, and that cost of an underground operation would be greater than 
this amount on each of the claims. Mr. Suchy concluded as 'to each 
claim that a prudent man would not be justified in spending time and 
means on any of the claims with an expectation of developing a paying 


mine. 
On cross-examination, Mr. Suchy stated that a wide flat deposit 
with very little overburden would be necessary before the deposits 
could compete with other quartzite and pegmetite deposits in the area 
and that his conclusion regarding the deposits on the claims in question 
was based primarily upon the factor of competition with other deposits. 
Drury R. Pifer, a mining engineer and Director of the School of 
Mineral Engineering, University of Washington, testified on behalf of 
the contestee. Mr. Pifer stated that the talc deposit exposure on the 
Silica No. 2 claim was 30 feet wide and exposed for a distance of 
approximately 100 feet, and that the talc is a medium to low-grade 
industrial material, but generally of the quality being sold and utilized 
in the area. He stated that there was no way of determining the quantity 
of talc on the claim, that "the claim is covered by detrital material, forest 
cuff, and windfalls and the rock in place has only been exposed on both 
sides of the creek and in the creek beds" (TR 70). He concluded that a 
prudent man would be justified in continuing the development and explora- 
tion of the claim in order to determine the extensiveness of |the deposit. 
Regarding the remaining lode claims, Mr. Pifer stated that a silica 
deposit was exposed on each claim, that the exposure on the! Silica No. 3 
was 50 feet wide, that the exposure on the Silica No. 1 was 33 feet wide, 
that the exposure on the Rockport No. 1 was 31 feet wide and 145 feet 
long, that the exposure on the Rockport No. 3 was 13 feet wide, and that 
the exposure on the Rockport No. 4 was 40 feet wide. Mr. Pifer stated 
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that an underground mining operation would be necessary to mine the 
deposits on the claims, that there would be no trouble at all in develop- 
ing such an operation and that the total cost of mining, processing and 


transportation to rail head would be approximately $5.00 per ton. Mr. 


Pifer concluded that there was a reasonable opportunity of making a 
commercial operation out of each of the claims in question. 

Wiley M. Humphill, an official of companies operating silica 
properties, testified on behalf of the contestant. Mr. Humphill described 
in general terms the background of silicaquartz business in the North- 
west, and the use of silica in the metallurgical industry. He stated that 
the major supply of silica had, until recently come from the Dennison 
mine near Spokane, but that this mine was nearly depleted. He stated 
that there was a large deposit near Oliver, British Columbia, which 
could supply the market for approximately 4 years, that his company 
had leases on several smaller deposits in the State of Washington and 
that there were no other large deposits known to exist in the Northwest. 
He stated that the estimated silica market in the Northwest was approx- 
imately 250,000 tons per year, that within the past six years the demand 
for silica had multiplied by three, and that there was every indication 
that the demand will continue to increase. Also, he stated that all silica 
deposits in the Northwest were being mined by open-pit methods and he 
expressed the opinion that an underground mining operation would not 
be feasible for the silica market at this time. 

V. 

On the basis of the entire record it appears that the deposits of 
tale and silica found on each of the claims in question are moss materials 
of relatively low tonnage value, that the deposits found on each of the 
claims must be mined by underground methods, that the success of such 
methods would be dependent upon the sufficiency of material available 
for extraction, that the sufficiency of the deposits can be determined by 
prospecting and exploration, and that although the claims have been 
located for approximately 30 years, no such determination has been 
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made. Therefore, I conclude that the preponderance of evidence presented 
at the hearing is that there has not yet been a discovery of a valuable min- 
eral deposit, as such deposit has been defined by the established rules of 
the Department, on any of the mining claims involved in the |hearing. 

Accordingly, the Silica No. 1, Silica No. 2, Silica No. 3, Rockport 
No. 1, Rockport No. 3, and Rockport No. 4 Lode Mining Claims are 
declared invalid. Also, the Silica Mill Site is declared invalid for lack 
of use in connection with a valid mining operation and for lack of use in 
connection with a mill or reduction works. 

VI. 

This decision is subject to the right of appeal to the Director of 
the Bureau of Land Management. An appeal must be received by the 
Hearing Examiner, Bureau of Land Management, Post Office Box 3861, 
Portland 8, Oregon, within 30 days from receipt hereof, accompanied 
by a filing fee of $5.00 for each claim for which an appeal is made. 

Full compliance is required with 43 CFR, Sections 221.1 to 221.5 
inclusive, and to other pertinent sections of the Rules of Practice. 
Copies of notice of appeal and other documents must be served on the 
adverse party or its representative at the addresses appearing in Para- 
graph 1 of this decision. (See the attached Circulars 1950 and 1962). 


GRAYDON E. HOLT (Sig.) 
Hearing Examiner 


Attachments 

Copies to: 

Attorney John Huneke, Spokane, Wash. 
Office of General Counsel, USDA, Portland 
E. V. Pressentin, Rockport, Washington 
Fred J. Martin, Administrator, Rockport, Washington 
Director, ELM, Washington, D.C. 

Area Administrator, Portland 

State Supervisor, Spokane 

Manager, Land Office, Spokane 

Each Hearing Examiner 


TITLE 43—PUBLIC LANDS: 
INTERIOR 
Chapter |—Bureau of Land 
Management 
Subchapter P—Practice 
Parts 220, 222, and 223 of 43 CPR are 


revoked and Part 221 is revised to 
as follows: 


Part 221—APPEALS AND CONTESTS 
Swbport A—Appeals to the Director of the 


Bureau of Land Manogement 
PLEADINGS 
Sec. 
221.1 Who may appeal. 
2212 Appeal; how taken; mandatory 
time limit. 
2213 Statement of reasons; written 
arguments; briefs. 
2214 Service of notice of appeal and of 
other document 
2215 
REQUEST FOR HEARING; ORAL ARGUMENT 
221.6 Bearings on appeals involving 
questions of fact. 
221.1 it. 
2218 Oral argument. 
DECISIONS BY DIRECTOR 
2219 Action by Director on appeal. 
221.10 Effect of failure to appeal. 


PROCEEDINGS BEFORE FIELD COMMISSIONERS 

221.11 Prehearing conferences. 

221.12 Fixing of place and date for hear- 
‘ing, ni e 

221.13 Postponements. 

221.14 Authority of the Field Commis- 
sioner. 

221.15 Conduct of hearing. 

221.16 Evidence. 

221.17 Reporter's fees. 

221.18 Copies of transcript. 

221.19 Summary of evidence. 

22120 Action by Field Commissioner. 


Subpert 8—Appeals to the Secretory of the 
Interior 


22131 Right of appeal to the Secretary of 
Interior. 

22132 Appeal, how taken; mandatory time 
limit. 

221.33 Statement of reasons; written argu- 
ments; briefs. 

221.34 Service of notice of appeal and of 
other documents. 

221.35 Answers. 

22136 Oral argument. 

221.37 Finality of decision. 


Subport C—Contests and Protests 
PRIVATE CONTESTS AND PROTESTS 


22151 ‘By whonr private contest may be 
initiated. 

221.52 Protests. 

221.53 Initiation of contest. 

221.54 Contents of complaint. 

221.55 Amendment of complaint. 
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[Circular No. 1950] 


UNITED ‘STATES DEPARTMENT OF THE INTERIOR 


WASHINGTON 


{Reprinted from Frorrat RecisTer, Tuesday, March 27, 1956] 


221.56 Corroboration required. 

221.57 Filing fee. 

221.58 Service. 

221.59 Effect of answer. 

221.60 When service may be made by pub- 
lication. 

221.61 Contents of published. notice. 

221.62 Publication, mailing and posting of 
notice. 

221.63 Proof of service. 

221.64 Answer to complaint. 

221.65 Action by A 

221.66 Amendment of answer. 
COVERNMENT CONTESTS 

221.67 Government contests. 

221.68  Proceedings- in Government con- 
tests. 

PROCEZDINGS BEFORE THE FIELD 
COMMISSIONER 

221.69 Preh conferences. 5 

221.70 Fixing of place and date for hear- 
ing: notice. 

221.71 Postponements. 

221.72 Authority of the Field Commis- 
sioner. 

221.73 Conduct of hearing. 

221.74 Evidence. 

221.75 fees. 

221.16 Decision of Field Commissioner. 

221.77 Appeal to the Director. 

Subpart D—General Provisions 

221.91 Definitions. 

22192 When a document is filed. 

22193 Record address. 

22194  Transferees and encumbrancers. 

221.95 Service. 

221.96 Computation of time for filing and 
service. 

221.97 Extensions of time 

22198 Summary \e 

221.99 Basis of decisions; record. 

221.100 Oficial notice. 

221.101 Effect of decision pending appeal. 
221.102 Regulations governing practice be- 
fore the Department. 

221.103 Inquiries. 

221.104 Compulsory attendance of wit- 
nesses. 

221.105 Application for subpoena. 

221.106 Fees payable to witness who testifies 
on request without issuance of 
subpoena. 

221.107 Power of Secretary. 


Avurnonrry: §§ 221.1 to 221.107 issued under 
Revised Statutes 2478; 43°U. 8. C. 1201. 


PART 221—APPEALS AND CONTESTS 


SUBPART A—APPEALS TO THE DIRECTOR OF 
THE BUREAU OF LAND MANAGEMENT * 


PLEADINGS 
$221.1 Who may appeal. Any party 
to a case who is adversely affected by a 


decision of an officer of the Bureau of 
Land Management other than the Direc- 


1In addition to the material under this 


heading, the general provisions under Sub- 
part D of this part should be consulted. 


(1) 


EXHIBIT "B" 


v 


tor or persons signing for the Director, 
shall have a right of appeal to the» 
rT. 

$221.2 Appeal; how taken, manda- 
tory time limit. A person who wishes to 
appeal to the Director must file in the 
office of the officer who made the deci- 
sion a notice that he wishes to appeal, *’ 
accompanied by a $5 filing fee. The 
notice must give the seria] number ora- 
other identification of the case and must 
be received in such office within 30 days 
person taking the appeal re- 


. 


filing this notice. 
which is filed late or which is not accom- 
panied by the required filing fee will not , 
be considered and the case will be closed 
by the officer from whose decision the 
appeal is taken. The notice of appeal * 
may include a statement of the reasons 
for the appeal and any arguments the | 
appellant wishes to make. 

$2213 Statement of reasons; writ“ 
ten arguments; briefs. If the notice of 
sppeal did not include a statement of the “ 
reasons for the appeal, such a statement 
must be filed in the office of the Director 
within 30 days after the notice of appeal 
is filed. Failure to file the statement of + 
reasons within the time required will 
subject the appeal to summary dismissal 
as provided in § 221.98. In any case the 
appellant will be permitted to file in < 
such office additional statements of rea- 
sons and written arguments or briefs, 
within the 30-day period after he filed 
the notice of appeal. e 

$221.4 Service of notice of appeal 
and of other documents. The appellant 
must serve a copy of the notice of appeal 
and of any statement of reasons, written ‘ 
arguments or briefs on each adverse 
party named in the decision appealed , 
from, in the manner prescribed in 
§ 221.95, not later than 15 days after 
filing the document. Failure to serve 
within the time required will subject the 
appeal to summary dismissal as provided 
in § 221.98. Proof of such service as 
required by § 221.95 must be filed in the 
office of the Director within 15 days after 
service unless filed with the notice of 
appeal. 

$221.5 Answers. If any party served 
with a notice of appeal wishes to. partici- 
pate in the proceeding on appeal, he must 
file an answer within 30 days after re- 
ceipt of the notice of appeal or state- 
ment of reasons where such statement 
was not included in the notice of appeal. 
If new or additional reasons are filed by 
the appellant, the adverse party shall 
have 30 days after ereof within 


BEST ¢ 
_ from the 


REQUEST FOR HEARING ; ORAL ARGUMENT 
$221.6 Hearings on appeals involv- 
f 


' the parties who made the request. Other 
parties who appear at the hearing will 
be requested to pay their share of the 
_ fees at that time. 


$221.8 Oral argument. The Direc- 
#tor may, in his discretion, grant an op- 
| portunity for oral argument before him 
|4or @ person designated by him. 


| DECISIONS BY DIRECTOR 


$221.9 Action by Director on appeal. 
e Director will render a written deci- 
zion in each case appealed to him. Such 
wdecisions will be served on all parties 
' and shall be subject to an appeal to the 
qpecretary as provided in § 221.31. 


$221.10 Effect of failure to appeal. 

When any party fails to appeal to the 

Secretary from an adverse decision of 

the Director, that decision shall as to 

such party be final and will not be dis- 

L,turbed except for fraud or for gross 
irregularity. 


“PROCEEDINGS BEFORE FIELD COMMISSIONER 


$221.11 Prehearing conferences. (a) 
» The Field Commissioner may, in his dis- 
cretion, on his own motion or motion of 
one of the parties or of the Bureau of 
Land Management, direct the parties or 
their representatives to appear at a speci- 
fied time and place for a prehearing con- 
"ference to consider: (1) The possibility of 
obtaining stipulations, admissions of 
facts and agreements to the introduction 
of documents, (2) the limitation of the 
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2 


number of expert witnesses, and (3) any 
other matters which may aid in the dis- 
position of the proceedings before the 
Field Commissioner or before the Di- 


rector. 

(b) The Field Commissioner shall 
make an order which recites the action 
taken at the conference and the agree- 
ments made as to any of the matters 
considered, and which limits the issues 
for hearing to those not disposed of by 
admissions or agreements. Such order 


proceeding before the Field Commis- 
sioner unless modified for good cause, by 
subsequent order. 


$221.12 Firing of place and date for 
hearing; notice. The Field Commis- 
sioner shall fix 2 place and date for the 
hearing and notify all parties and the 
Bureau. 


§ 221.13 Postponements. (a) ipa 
ponements of hearings will not 
Spree poe Noiewmerey frat cas 
or the Bureau except upon a showing of 
good cause and proper diligence. A re- 
quest for a postponement must be served 
upon all parties to the proceeding and 
filed in the office of the Field Commis- 
sioner at least 10 days prior to the date 
of the hearing. In no case will a request 


or made at the hearing be granted unless 
the party requesting it demonstrates that 
an extreme emergency which 
could not have been anticipated and 
which justifies beyond question the 
granting of a postponement. In any 
such emergency, if time does not permit 
of the filing of such request prior to the 
oneeme it may be made orally at the 


er tb) "The request for a postponement 
must state in detail the reasons why a 
postponement is necessary. If a request 
is based upon the absence of witnesses, 
it must state what the substance of the 
testimony of the absent witnesses would 
be. No postponement will be granted 
if the adverse party or parties file with 
the Field Commissioner within 5 days 
after the service of the request a state- 
ment admitting that the witnesses on 
account of whose absence the postpone- 
ment is desired would, if present, testify 
as stated in the request. If time does 
not permit the filing of such statement 
prior to the hearing, it may be made 
orally at the hearing. 

(c) Only one postponement will be 
allowed to a party on account of the 
absence of witnesses unless the party re- 
questing a further postponement shall at 
the time apply for an order to take the 
testimony of the alleged absent witness 
by deposition. 

$221.14 Authority of the Field Com- 
missioner. The Field Commissioner is 
vested with general authority to conduct 
the hearing in an orderly and judicial 
manner, including authority to subpoena 
witnesses and to take and cause deposi- 
tions to be taken in accordance with 


.the act of January 31, 1903 (32 Stat. 


7190; 43 U. S. C. 102-106), to administer 


rd, as a tender of proof, 

summary itten statement of the 
substance of the excluded evidence and 
the objecting party may then make an 
offer of proof in rebuttal. 


3 fees. (a) Where 
rete each party and 

be required to pay the 
covering the partys or 


established fo: the local courts or, if the 
reporting is done pursuant to a contract, 
at rates etn ee by the contract. The 
Field Co. r may require the par- 
ties to make ble deposits for re- 
porter’s fees! from time to time in 
advance of testimony. Any part 

t used will be returned to 


of a deposit 

the depositor except that deposits which 
are required pursuant to § 221.7 in ad- 
vance of a hi will not be returned 
if the party the deposit does not 
appear at the hearing, but will be used 
to pay the reporter's appearance fee, if 
any, and the remainder will be forfeited 
to the United) States. 


$ 221.18 Copies of transcript. Each 
party must pay for any copies of the 


transcript obtained by him. Unless! a 
summary of the evidence is stipulated 


case record. 


$221.20 Action by Field Commission- 
er. Upon completion of the hearing and 
the incorporation of the summary or 
transcript in the record, the Field Com- 
missioner will send the record and pro- 
findings of fact on the issues pre- 

the Director. 


proposed 
be served upon the parties; hahaa 
the parties and the Bureau may, wit! 

15 days after the completion of the tran- 
script or the summary of the evidence, 
file with the Director such briefs or 
statements as they may wish respecting 
the facts developed at the hearing. Any 
findings of fact made or adopted by the 
Director will be subject to attack in an 
appeal to the Secretary. | 


SUBPART B—APPEALS TO SECRETARY OF THE 
INTERIOR * 


$221.31 Right of appeal to the Secre- 
tary of the Interior. Any party ad- 
versely affected may appeal to the Secre- 
tary of the Interior from a final decision 
of the Director, whether such final deci- 
sion is on an appeal or is an original de- 
cision, except from such a decision 
which, prior to promulgation, has been 
approved by the Secretary. No appeal, 
however, may be taken from a decision 
of the Director affirming a decision of a 
subordinate official of the Bureau in'any 
case where the party adversely affected 
shall have failed to appeal from the de- 
cision of such official. 


§ 221.32 Appeal, how taken; manda- 
tory time limit. A person who wishes to 
appeal to the Secretary from a decision 
of the Director must file in the office of 
the Director a notice that he wishes to 
appeal, accompanied by a $5 filing fee. 
The notice must give the serial number 
or other identification of the case and 
must be received in such office within 30 
days after the person taking the appeal 
received the decision he is appealing 
from. No extension of time will be 
granted for filing this notice. A notice 
of appeal which is filed late or which is 
not accompanied by the required filing 
fee will not be considered and the: case 
will be closed by the Director. The 


In addition to the material under this 
heading, the general provisions under Sub- 
part D of this part should be consulted. 
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notice of appeal may include a statement 
of the reasons for the appeal and any 
arguments the appellant wishes to make. 


§ 221.33 Statement of reasons; writ- 
ten arguments; briefs. If the notice of 
appeal did not include a statement of 
the reasons for the appeal, such a state- 
ment must be filed in the office of the 
Secretary within 30 days after the notice 
of appeal is filed. Failure to file the 
statement of reasons within the time 
required will subject the appeal to sum- 
mary dismissal as provided in § 221.98. 
In any case, the appellant will be per- 
mitted to file additional statements, rea- 
sons, written arguments and briefs 
within the-30-day period after he filed 
the notice of appeal. 


§ 221.34 Service of notice of appeal 
and of other documents. The appellant 
must serve a copy of the notice of appeal 
and of any statement of reasons, written 
arguments or briefs on each adverse 
party named in the Director’s decision 
not later than 15 days after filing the 
document. Failure to serve within the 
time required will subject the appeal to 
summary dismissal as provided in 
§ 221.98. Proof of such service as re- 
quired by § 221.95 must be filed in the 
office of the Secretary within 15 days 
after service unless filed with the notice 
of appeal. 


$221.35 Answers. If a party served 
with a notice of appeal wishes to.partici- 
pate in the proceeding on appeal, he must 
file an answer within 30 days after 
receipt of the notice of appeal or state- 
ment of reasons where such statement 
was not included in the notice of appeal. 
If new or additional reasons are filed by 
the appellant, the adverse party shall 
have 30 days after receipt thereof within. 
which to answer them. The answer 
must state the reasons why the answerer 
thinks the appeal should not be sus- 
tained. Answers must be filed in the 
office of the Secretary and must be 
served on the appellant, in the manner 
prescribed in § 221.95, not later than 15 
days thereafter. Proof of such service 
as required by § 221.95 must be filed in 
the office of the Secretary within 15 days 
after service. Failure to answer will 
not result in a default. If an answer is 
not filed and served within the time 
required, it may be disregarded in decid- 
ing the appeal. 

$221.36 Oral argument. The Secre- 
tary may in his discretion grant an op- 
portunity for oral argument before him 
or @ person designated by him. 

§ 221.37 Finality of decision. No ap- 
peal will lie in the Department from a 
decision of the Secretary. 

SUBPART C—CONTESTS AND PROTESTS * 
PRIVATE CONTESTS AND PROTESTS 


$221.51 By whom private contest may 
be initiated. Any person who claims 
title to or an interest in land adverse to 


1In addition to the material under this 
heading, the general provisions under Sub- 
part D of this part should be consulted. 


any other person claiming title to or an 
interest in such land or who seeks to 
acquire a preference right pursuant tow 
the act of May 14, 1880, as amended (43 
U.S. C. 185), or the act of March 3, 1891. 
(43 U. S. C. 329), may initiate proceed- 
ings to have the claim of title or interest 
adverse to his claim invalidated for any 
refson not shown by the records of the 
Bureau of Land Management. Such a 
proceeding will constitute a private con-, 
test and will be governed by the regula- 
tions in this part. 


» 
$221.52 Protests. Where the ele- 

ments of a contest are not present, any 
objection raised by any person to any 
action proposed to be taken in any pro- 
ceeding before the Bureau will be deemed 
to be a protest and such action thereon, 
will be taken as is deemed to be appropri- 
ate in the circumstances. 


a 

§ 221.53 Initiation of contest. Any 
person desiring to initiate a private con- 
test must file a complaint and proof of 
service of a copy of the complaint on the 
contestee in the land office which has 
jurisdiction over the land involved, or, if. 

there is no such land office, in the office 
of the Director, Bureau of Land Manage- , 


ment, Washington 25, D. C. 


$221.54 Contents of complaint. The 
complaint shall contain the following 
information, under oath: 

(a) The name and address of each 
party interested, including the age of 
each heir of any deceased entryman. 

(b) A legal description of the land 
involved. 

(c) A reference, so far as known to 
the contestant, to any proceedings pend- 
ing for the acquisition of title to, or an 
interest in, such land. 

(a) A statement in clear and concise 
language of the facts constituting the 
grounds of contest. 

(e) A statement of the law under 
which contestant claims or intends to 
acquire title to, or an interest in, the” 
land and of the facts showing that he js 
qualified to do so. . 

(tf) A statement that the proceeding is 
not collusive or speculative but is in- 
stituted and will be diligently pursued in, 
good faith. 

(g) A request that the contestant be 
allowed to prove his allegations and that” 
the adverse interest be invalidated. 

(h) The office in which the complaint 
is filed and the address to which papers 
shall be sent for service on the 
contestant. 

(i) A notice that unless the contestee * 
files an answer to the complaint in such 
office within 30 days after service of the « 
notice, the allegations of the complaint 
will be taken as confessed. If the com- ,| 
plaint does not meet each of these 
requirements, it will be summarily dis- 
missed. 


$221.55 Amendment of complaint. 
Except insofar as the Manager, Field 
Commissioner, Director or Secretary may 
raise issues in connection with deciding 
@ contest, issues not raised in a com- 
plaint may not be raised later by the 


« 
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contestant unless the Field Commissioner 
\permits the complaint to be amended 
after due notice to the other parties and 
,an opportunity to object. 


* $221.56 Corrodoration required. All 
‘allegations of fact in the complaint which 

are not matters of official record or 
‘capable of being judicially noticed and 

which, if proved, would invalidate the 
‘adverse interest must be corroborated 
¢ under oath by the statement of wit- 

nesses. Each such allegation -of fact 
#must be corroborated by the statement 
of at least one witness having personal 
(knowledge of the alleged fact and such 
‘fact must be set forth in the statement. 
All statements by witnesses shall be at- 
tached to the complaint. 


' $221.57 Filing fee. Each complaint 
imust be accompanied by a filing fee of 
se and a deposit of $20 toward reporter’s 
i fees. 
| 
| 


§ 221.58 Service. (a) The complaint 
;must be served upon every contestee. 
If the contestee is of record in the land 
,otce, service may be made and proved 
as provided in § 221.95. If the person 
‘to be served is not of record in the land 
“office, proof of service may be shown by 
'& Written statement of the person who 
mm. made personal service, by post-office re- 
‘turn receipt showing personal delivery, 
or by an acknowledgment of service. In 
: circumstances, service may be 
ymade by publication as provided in 
§ 221.60. 
(b) When the contest is against the 
| heirs of a deceased entryman, the notice 
shall be served on each heir. If the 
‘person to be personally served is an 
‘infant or a person who has been legally 
Tadjudged of unsound mind, service of 
' motice shall be made by delivering a copy 
‘of the notice to the legal guardian or 
| committee, if there be one, of such infant 
‘or person of unsound mind; if there be 
‘none, then by delivering a copy of the 
“notice to the person having the infant or 
' person of unsound mind in charge. 


$221.59 Effect of answer. Where a 
\contestee answers without questioning 
| the service or proof of service of the 
omplaint, any defect in service will be 
‘deemed waived. 


@ $221.60 When service may de made 
by publication. When the contestant 
has made-diligent search and inquiry to 
| locate the contestee, and cannot locate 
him, the contestant may proceed with 
| service by publication after first filing 
ewith the Manager an affidavit which 


(a) State that the contestee’could not 
"be located after diligent search and in- 
| quiry made within 15 days prior to the 
Miing of the affidavit; 
|. (b) Be corroborated by the affidavits 
"of two persons who live in the vicinity 

of the land which state that they have 
''no knowledge of the contestee’s where- 
| abouts or which give his last known 
address; 
| (c) State the last known address of 
| the contestee; and 
(d) State in detail the efforts and in- 
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quiries made to locate the party sought 
to be served. 


$221.61 Contents of published notice. 
The published notice must give the 
names of the parties to the contest, legal 
description of the land involved, the 
substance of the charges contained in 
the complaint, the office in which the 
contest is pending, and a statement that 
upon failure to file an answer in such 
office within 30 days after the comple- 
tion of publication of such notice, the 
allegations of the complaint will be 
taken as confessed. The published 
notice shall also contain a statement of 
the dates of publication. 


$221.62 Publication, mailing and 
posting of notice. (a) Notice by publi- 
cation shall be made by publishing notice 
at least once a week for five successive 
weeks in some newspaper of general cir- 
culation in the county in which the land 
in contest lies. 

(b) Within 15 days after the first pub- 
lication of a notice, the contestant shall 
send a copy of the notice and the com- 
plaint by registered or certified mail, 
return receipt requested, to the contestee 
at his last known address and also to 
the contestee in care of the post office 
nearest the land. The return receipts 
shall be filed in the office in which the 
contest is pending. 

(c) A copy of the notice as published 
shall be posted in the office where the 
contest is pending and also in a conspicu- 
ous place upon the land involved. Such 
postings shall be made within 15 days 
after the first publication of the notice. 


$221.63 Proof of service. (a) Proof 
of publication of the notice shall be made 
by filing in the office where the contest 
is pending a copy of the notice as pub- 
lished and the affidavit of the publisher 
or foreman of the newspaper publishing 
the same showing the publication of the 
notice in accordance with § 221.62. 

(b) Proof of posting of the notice shall 
be by affidavit of the person who posted 
the notice on the land and by the certifi- 
cate of the Manager or the Director as to 

in his office. 


(c) Proof of the mailing of notice shall 
be by affidavit of the person who mailed 
the notice to which shall be attachec the 
return receipt. 


$ 221.64 Answer to complaint. With- 
in 30 days after service of the complaint 
or after the last publication of the notice, 
the contestee must file in'the office where 
the contest is pending an answer spe- 
cifically meeting and responding to the 
allegations of the complaint, together 
with proof of service of a copy of the 
answer upon a contestant as provided in 
§ 221.95. The answer shall contain or 
be accompanied by the address to which 
all notices or other papers shall be sent 
for service upon contestee. 


$221.65 Action by Manager. (a) If 
an answer is not filed as required, the 
allegations of the complaint will be 
taken as admitted by the contestee and 
the Manager will decide the case with- 
out a hearing. 


sioner upon détermining that the ele- 
ments of a private contest appear to 
have been established. 


$221.66 A: ment of answer. At 
the hearing, allegation not denied 
be considered admit- 

ted. The Field Commissioner may per- 
mit the answer to be amended after due 
notice to other parties. and an oppor- 
tunity to object. 
GOVER' CONTESTS 


§ 221.67 Gopernment contests. The 
Government initiate contests for 
any cause affecting the legality or va- 
lidity of any entry or settlement or min- 
ing claim. | 


$221.68 Proceedings in Government 
contests. The) p: in Govern- 
ment contests shall be governed by the 
rules relating to proceedings in private 
contests with the following exceptions: 
(a) No corroboration shall be re- 
quired of a Government complaint. 

(b) No filing fee or deposit toward 
reporter’s fee |shall be required of the 


nm required of the con- 
taken by any authorized 

loyee. 
Statement required by 
not be included in the 


of notice of publica- 
tion on the in issue shall be required 
of the Gov t. 


SE BEFORE THE FIELD 
COMMISSIONER 

$ 221.69 Prehearing conferences. 
(a) The Field (Commissioner may in his 
discretion, on) his own motion or on 
motion of one|of the parties, or of the 
Bureau, direct the parties or their repre- 
sentatives to appear at a specified time 
and place for a prehearing conference to 
consider: (1) e simplification of the 
issues, (2) the necessity of amendments 
to the plea . (3) the possibility of 
obtaining stipulations, admissions of 
facts and ents to the introduc- 
tion of documents, (4) the limitation of 
the number of expert witnesses, and (5) 
such hanced jor tt acnrgrrad bate Oe 
disposition of the proceedings. 

(o) The Field Commissioner shall 
make an order which recites the action 
conference, the amend- 
ments allowed to the pleadings, and the 
le as to any of the mat- 


order shall co: 1 the subsequent course 
of the proc before the Field Com- 
missioner modified for good cause, 
by subsequent order. 

$221.70 Fizing of place and date for 
hearing; no The Field Commis- 
sioner shall a place and date for the 
hearing and notify all parties and the 
Bureau. 


$221.71 Postponements. (a) Post- 
ponements of hearings will not be 
allowed upon the request of any party 
or the Bureau except upon a showing of 
good cause and proper diligence. A ye- 
quest for a postponement must be served 
upon all parties to the proceeding and 
filed in the office of the Field Commis- 
sioner at least 10 days prior to the date 
of the hearing. In no case will a request 
for postponement served or filed less 
than 10 days in advance of the hearing 
or made at the hearing be granted unless 
the party requesting it demonstrates 
that an extreme emergency occurred 
which could not have been anticipated 
and which justifies beyond question the 
granting of a postponement. In any 
such emergency, if time does not permit 
the filing of such request prior to the 
hearing, it may be made orally at the 
hearing. i 
(b) The request for a postponement 
must state in detail the reasons why @ 
ent is necessary. If a request 
is based upon the absence of witnesses, 
it must state what the substance of the 
testimony of the absent witnesses would 
be. No postponement will be granted if 
the adverse party or parties file with the 
Field Commissioner within 5 days after 
the service of the request a statement 
admitting that the witnesses on account 
of whose absence the postponement is 
desired would, if present, testify as 
stated in the request. If time does not 


permit the filing of such statement p: rior 
to the hearing, it may be made orally at 


the hearing. | 

(c) Only one postponement will be al- 
lowed to a party on account of the ab- 
sence of witnesses unless the party jre- 
questing a further postponement shall 
at the time apply for an order to take the 
testimony of the alleged absent witness 
by deposition. | 

§ 221.72 Authority of the Field Com- 
missioner. The Field Commissioner is 
vested with general authority to conduct 
the hearing in an orderly and judicial 
manner, including authority to subpoena 
witnesses and to take and cause deposi- 
tions to be taken in accordance with the 
act of January 31, 1903 (43 U.S. C, 102— 
106), to administer oaths, to call and 
question witnesses, and to make a deci- 
sion. The issuance of subpoenas, the 
attendance of witnesses and the taking 
of depositions shall be governed by the 
applicable provisions of Subpart D of 
this part. | 

$221.73 Conduct of hearing. So far 
as not inconsistent with a prehearing 
order, the Pield Commissioner may seek 
to obtain stipulations as to material facts 
and the issues involved and may state 
any other issues on which he may wish 
to have evidence presented. He may ex- 
clude irrelevant issues. The contestant 
will then present his case following which 
the other parties (and in private con- 
tests the Bureau, if it intervenes)’ will 
present their cases. | 

§ 221.74 Evidence. (a) All oral testi- 
mony shall be under oath and witnesses 


shall be subject to cross examination. 


The Field Commissioner may question 
any witness. Documentary evidence may 
be received if pertinent to any issue. The 
Field Commissioner will summarily stop 
examination and exclude testimony 
which is obviously irrelevant and im- 
material. 

(b) Objections to evidence will be 
ruled upon by the Field Commissioner. 
Such rulings will be considered, but need 
not be separately ruled upon, by the Di- 
rector in connection with his decision. 
Where a ruling of a Field Commissioner 
sustains an objection to the admission 
of evidence, the party affected may in- 
sert in the record, as a tender of proof, 
@ summary written statement of the 
substance of the excluded evidence, and 
the objecting party may then make an 
offer of proof in rebuttal. 


$221.75 Reporter’s fees. (a) Each 
party and the Bureau will be required to 
pay the reporter’s fees covering the 
party’s or the Bureau's direct evidence 
and cross examination of other witnesses 
except that (1) the Government will pay 
all reporter’s fees where it has brought 
a contest against a claim, an entry, or an 
application for patent and the contest is 
finally terminated adversely to the Gov- 
ernment, and (2) a contestant claiming 
a preference right of entry under section 
2 of the act of May 14, 1880 (43 U. S. C. 
185), or the act of March 3, 1891 (43 
U.S. C. 329), will be required to pay all 
costs of the contest. 

(b) In any case, each party must pay 
for any copies of the transcript obtained 
by him. Reporter’s fees will be at the 
rates established for the local courts, or, 
if the reporting is done pursuant to a 
contract, at rates established by the con- 
tract. The Field Commissioner may re- 
quire the parties to make reasonable 
deposits for reporter’s fees from time to 
time in advance of taking testimony. 
Any part of a deposit not used will be re- 
turned to the depositor except that de- 
posits which are réquired to be made 
when a complaint is filed will not be 
returned if the party making the de- 
posit does not appear at the hearing, but 
will be used to pay the reporter’s appear- 
ance fee, if any, and the remainder will 
be forfeited to the United States. 

$221.76 Decision of Field Commis- 
sioner. The Field Commissioner will 
make a decision and serve it on all 
parties. 

$221.77 Appeal to Director. Any 
party, including the Government, ad- 
versely affected by the decision of the 
Field Commissioner may appeal to the 
Director as provided in Subpart A of 
this part. No further hearing will be 
allowed in connection with the appeal to 
the Director but the Director, after con- 
sidering the evidence, may remand any 
case for further hearing if he considers 
such action necessary to develop the 
facts. 

SUBPART D—GENERAL PROVISIONS 
§ 221.91 Definitions. As used in this 


part: 
(a) “Secretary” means the Secretary 


of the Interior or his authorized repre- 
sentatives. 

(b) “Director” means the Director of 
the Bureau of Land Management, the 
Associate Director or an Assistant Di-+ 
rector. 

(c) “Bureau” means Bureau of Land 
Management. 


$221.92 Whena document is filed. A 
document is filed in the office where the 
filing is required when received during¥ 
the regular office hours by a party au- 
thorized to receive it. * 


$221.93 Record address. Every per- 
son who files a document in connection 
with an appeal, contest or protest shall 
at the time of his initial filing in the 
matter state his address. Thereafter 
he must promptly inform the office in 
which the filing was made of any change 
in address, giving the serial or other ap: 
propriate numbers of all matters in 
which he has made such a filing. The 
successors of such person shall likewise 
promptly inform such office of their in- 
terest in the matters and state their 
addresses. If a person fails to furnishes 
a record address as required in this sec- 
tion, he will not be entitled to notice in, 
connection with the proceedings on the 
matter. 


$221.94 Transferees and encum- 
brancers. Transferees and encum- 
brancers of land, the title to which is 
claimed or is in the process of acquisi- 
tion under any public land law shall, 
upon filing notice of the transfer or 
encumbrance in the proper land office, 
become entitled to receive and be given 
the same notice of any contest, appeal, 
or other proceeding thereafter initiated 
affecting such interest which is required 
to be given to a party to the proceeding. 
Every such notice of a transfer or en- 
cumbrance will be noted upon the rec- 
ords of the land office. Thereafter such 
transferee or encumbrancer must be 
made a party to any proceedings there-¥ 
after initiated adverse to the entry. 


$221.95 Service. (a) Wherever the 
regulations in this part require that a 
copy of a document be served upon & 
person, service may be made by deliver- 
ing the copy personally to him or by 
sending the document by registered 
or certified mail, return receipt re-¥ 
quested, to his address of record in the 
Bureau. 

(b) In any dase service may be proved 
by an acknowledgment of service signed 
by the person to be served. Personal 
service may be proved by a written state-* 
ment of the person who made such serv- 
fice. Service by registered or certifiede 
mail may be proved by a post-office 
return receipt showing that the docu- 
ment was delivered at the person's 
record address or showing that the docu 
ment could not be delivered to suc . 
person at his record address because he 
had moved therefrom without leaving a 
forwarding address or because delivery 
was refused at that address or because 
no such address exists. Proof of service 
of a copy of a document should be filed 
in the same office in which the document 


"is filed except that proof of service of a 
« Notice of appeal should be filed in the 
office of the: officer to whom the appeal 
,|48 made, if the proof of service is filed 
* later than the notice of appeal. 

(c) A document will be considered to 
‘have been served at the time of personal 
service, of delivery of a registered or cer- 
tified letter, or of the return by the post- 
4 oMlice of an undelivered registered or 
4 certified letter. 

(d) In all cases where a party is rep- 
eden by an attorney, such attorney 


«ing upon such attorney will be deemed 


| than one attorney, service upon one of 
«the attorneys shall be sufficient. 


$221.96 Computation of time for fil- 


| the decision or document to be a) 
«from or answered was received or 
day of any other event after which 
» designated period of time 


§ 221.97 Extensions of time. (a) With 
"the exception of the time fixed for filing 
»&% notice of sence the time for filing 
,or serving any document in connection 
| ith an appeal may be extended by the 
"officer to whom the appeal is taken. 
(b) The Manager or the Pield Com- 
missioner, as the case may be, may ex- 
tend the time for filing or serving any 
ocument in connection with a contest. 
(c) A request for an extension of time 
4 must be filed within the time allowed 
‘for the filing or serving of the document 
“and must be filed in. the same office in 
‘which the document in connection with 
whieh the extension is Sn i must 
‘pe fil 
>» wae 98 Summary dismissal. An ap- 
| peal to the Director or to the Secretary 
“will be subject to summary dismissal 
‘by the officer to whom it is made for any 
“of the following causes: 
(a) If a statement of the reasons for 

, the appeal ts not included in the notice 
'¢ appeal and is not filed within the time 


équired; 
'45(p) If the notice of appeal is not 
served upon adverse parties within the 
| thme required; and 


OPY AVAILABLE 


21 
6 


(ce) If the statement of reasons, if not 
contained in the notice of appeal, is not 
served upon adverse parties within the 
time required. 


$221.99 Basis of decisions; record. 
(a) The record of a hearing shall consist 
of the transcript of testimony or sum- 
mary of testimony and exhibits together 
bana pt Poy par nag ace ag 


earing. 

(b) If a hearing has been held on an 
appeal pursuant to instructions of the 
Director, this record shall be the sole 
basis for decision insofar as the referred 
issues of fact are involved except to the 
extent that official notice may be taken 
of a fact as provided in § 221.100. 

(c) Where a hearing has been held in 
@ contest the record made shall be the 
sole basis for decision except to the ex- 
tent that official notice may be taken of 
a fact as provided in § 221.100. 

(d) In any case, no decision on ap- 
peal or in a contest shall be based upon 
any record, statement, file or similar 
document which is not open to inspec- 
tion by the parties to the appeal or con- 


$ 221.100 Official notice. Official no- 
tice may be taken of the contents of the 
tract books, the serial registers, the ap- 
proved plats of survey and other public 
records of the Department of the Inte- 
rior and of any matter of which the 
courts may take judicial notice. Where 
a decision in a in which a hearing 
has 


time and in the manner prescribed in 
the decision. Where a decision or rec- 
ommendation has rested upon such offi- 
cial notice and has afforded the parties 
an opportunity to show to the contrary, 
no further opportunity to show to the 
contrary will be allowed. 


$221.101 Egect of decision pending 
appeal. Normally a decision will not be 
effective during the time in which a per- 
son adversely affected may file a notice 
of appeal, and the timely filing of a notice 
of appeal will suspend the effect of the 
decision appealed from pending the de- 
cision on appeal. However, when the 
public interest requires, the officer to 
whom an appeal may be or is taken may 
provide that a decision or any part of it 
shall be in full force and effect imme- 
diately. 


$ 221.102 Regulations governing prac- 
tice before the Department. Every in- 
dividual who wishes to practice before 
the Department of the Interior, includ- 
ing the Bureau, must comply with the 
requirements of Part 1 of this title. 


than officers or| employees of the Depart- 


ployee of the Bureau with 
respect to any |matter pending before it 
the head of the unit in 
matter is pending, to a su- 
perlor officer, dr to an employee of the 

by the unit head to an- 


$ 221.104 Compulsory attendance of 
witnesses. le Field Commissioner is 
authorized to subpoenas directing 
the attendance of witnesses at hearings 
to be held before him or at the taking of 
depositions to be held before other offi- 
cers. The ce of subpoenas, serv- 
ice, attendance |fees, and similar matters, 
shall be governed by the act of January 
31, 1903 (43 U. S. C. 102-106) and 28 


U. S. C. 1821. |Subpoenas will be issued 
on Form No. ‘ 
§ 221.105 Application for subpoena. 


An application for a subpoena may be 
filed in the office of the Field Commis- 
sioner before whom the hearing is to 
be held, in the office of the officer who 
made the decision appealed from or in 
the office of the manager in which a 
complaint was filed, in which case the 
officer or manager will forward the ap- 
plication to the Field Commissioner. 

$ 221.106 Fees payable to witness who 


st without issuance of 
witness who attends any 


§ 221.107 er of Secretary. Noth- 


ing in this p: shall be construed to 
deprive the tary of any power con- 
ferred upon him by law. 


The revision |of Part 221 shall become 


decisions by 
Bureau of 

decisions by the Director or his author- 
ized representative which are dated on 
or after the first day of the second month 
commencing r the adoption of this 
revision of Part 221 aid as to all private 
and Government contests and all pro- 
tests initiated pr filed on or after such 
effective date. | Parts 220, 222, and 223 
shall continue! to govern proceedings 
until such time as the revised Part 221 
becomes effective as to those proceedings. 


Crarence A. Davis, 
Acting Secretary of the Interior. 


Marcu 20, 1956. 


[F. R. Doc. 56- ; Filed, Mar. 26, 1956; 


749 a. m.) 
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[Circular No. 1962] 


UNITED STATES DEPARTMENT OF THE INTERIOR 


WASHINGTON 


[Reprinted from Frprrat Reorstexr, Thursday, October 4, 1956) 


TITLE 43—PUBLIC LANDS: INTERIOR 


Code of Federal Regulations 


Chapter 1—-Bureau of Land Management, Department of the Interior 


Subchapter P—Practice | 

Part 221—APPEaLs AND CONTESTS | 

REVISION OF RULES OF PRACTICE — 
1. Section 221.2 is amended to read as 


2. Section 221.18 is amended to read 
as follows: | 


$221.18 Copies of transcript. Each 
party must pay for any copies of the 
transcript obtained by him except where 
the reporter’s fees paid enable the Bu- 
reau to furnish him with a copy of, the 
transcript without additional cost. Un- 
less a summary of the evidence is stip- 
ulated to, the Government will file the 


original copy of the transcript with the 
case record. 
$. Section 221.32 is amended to read 
as follows: | 
$221.32 Appeal; how taken, filing fee, 
mandatory time limit. A person who 


the office of the Director a notice that he 

wishes to appeal. Except where an 

agency of the Federal Government or of 
4247 O—56 


30 days after the person taking the ap- 
peal received the decision he is appeal- 
ing from. No extension of time will be 
granted for filing this notice. A notice 
of appeal which is filed late or which is 
not accompanied by the required filing 
fee will not be considered and the case 
will be closed by the Director. The 
notice of appeal may include a statement 
of the reasons for the appeal and any 
arguments the appellant wishes to make. 


4. Section 221.53 is amended to read 
as follows: 


$221.53 Initiation of contest. Any 
person desiring to initiate a private con- 
test must file a complaint in the land 
office which has jurisdiction over the 
land involved, or, if there is no such land 
office, in the office of the Director, Bu- 
reau of Land Management, Washington 
25, D. C. The contestant must serve a 
copy of the complaint on the contestee 
not later than 15 days after filing the 
complaint and must file proof of such 
service, as required by § 221.95, in the 
office where the complaint was filed 
within 15 days after service. 

§. Section 221.54 is amended by de- 
leting the last sentence of the section 
which reads as follows: “If the complaint 
does not meet each of these requirements, 
it will be summarily dismissed.” 

6. Section 221.57 is amended by add- 
ing the following sentence: “Any com- 
plaint which is not accompanied by the 
required fee and deposit will not be ac- 
cepted for filing.” 

7. Section 221.59 is amended to read 
as follows: 


$221.59 Summary dismissal; waiver 
of defect in service. If a complaint when 
filed does not meet all the requirements 
of $§ 221.54 and 221.56 or if the com- 
plaint-is not served upon each contestee 
as required by § 221.58, the complaint 
will be summarily dismissed by the man- 
ager and no answer need be filed. How- 
ever, where prior to the summary dis- 


missal of a complaint a contestee an- 
swers without questioning the service or 
proof of service of the complaint, any 
defect in service will be deemed waived. 


8. Paragraphs (a) and (d) of § 221.68 
are amended to read as follows: 


(a) No corroboration shall be required 
of = Government complaint and the 
complaint need not be under oath. 

° ° ° ° e 


(d) The statements required by 
§ 221.54 (e) and (f) need not be included 
in the complaint. 


9. The centerheading following 
§ 221.68 is amended to read as follows: 
“Proceedings Before the Examiner.” 


10. Section 221.70 is amended to read 
as follows: 


$221.70 Notice of hearing. The ex- 
aminer shall fix a place and date for the 
hearing and notify all parties and the 
Bureau at least 30 days in advance of 
the date set, unless the parties and the 
Bureau request or consent to an earlier 
date. The notice shall include (a) the 
time, place, and nature of the hearing, 
(b) the legal authority and jurisdiction 
under which the hearing is to be held, 
and (c) the matters of fact and law 
asserted 


11. Section 221.75 is amended to read 
as follows: 


$221.75 Reporter’s fees; transcript. 
(a) Each party and the Bureau will be 
required to pay the reporter's fees cover- 
ing the party's or the Bureau's direct 
evidence and cross-examination of other 
witnesses except that 

(1) In the case of a private contest, if 
the ultimate decision is adverse to the 
contestant, he must in addition pay all 
the reporter's fees otherwise payable by 
the contestee. 

(2) In the case of a Government con- 
test, if the ultimate decision is adverse to 
the Government, the Bureau must pay all 
the reporter's fees otherwise payable by 
the contestee. 

(3) In the case of a Government con- 
test the contestee may be relieved of pay- 
ing his share of the reporter's fees if he is 
financially unable to pay his share. In 
order to secure such relief he must file 
with the examiner at least 15 days prior 
to the date set for the hearing a request 
for such relief, supported by an affidavit 
setting forth in detail facts showing his 
financial inability to pay. If the exam- 
iner in his discretion determines that the 
applicant for relief is financially unable 
to pay his share of the reporter's fees, 


SSPRER RE a 
evtetegieee 


12. Section 221.76 is amended to read 
as follows: 


§ epee Findings and conclusions; de- 


findings and conclusions. 

(b) AS promptly as possible after the 
time allowed for presenting proposed 
findings and conclusions, the examiner 
shall make findings of fact and conclu- 
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2 
sions of law (unless waiver has been 


stipulated), giving the reasons therefor, 
upon all the material issues of fact, law, 


ga 


one or more of the parties if 
correct. He must rule upon 


i 
5 


eae 
i 


i 


(d) “Field Commissioner” includes an. 
examiner designated to hold a hearing 
under Subpart A of this part. 


14. Section 221.104 is amended to read 
as follows: 


$ 221.104 Compulsory attendance of 
witnesses. The Field Commissioner or 
the examiner, as the case may be, is 
authorized to issue subpoenas directing 
the attendance of witnesses at hearings 
to be held before him or at the taking 


1.105 


4 


“ie 
it 


(BR. 8. 2678; 48 VW. 8. 0. 1201) 


These its shall take effect 
upon publica: in the Prpgrat Reatsrze. 


(Bigned) Prep A. Szaton, 
Secretary of the Interior. 


Szrremsxr 28, 1956. 


COPY AVAILABLE 
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[ Filed August:31;.1950} 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


E. V. PRESSENTINE, ET AL., ) 


Plaintiffs, 
v. CIVIL ACTION NO. 1907-59 


) 
) 
) 
FRED A. SEATON, SECRETARY OF 
THE INTERIOR, ET AL.., ) 

) 


Defendants 


ANSWER OF DEFENDANTS 
FRED A. SEATON AND EDWARD WOOZLEY 


The defendants Fred A. Seaton, Secretary of the Interior, and 
Edward Woozley, Director, Bureau of Land Management, by their 
attorney, Thos. L. McKevitt, Attorney, Department of Justice, for 
their answer state as follows: 

First Defense 

The complaint fails to state a claim upon which relief can be 
granted. 

Second Defense 
I 
Defendants admit that plaintiffs are residents of the State of 
Washington. Defendants deny the remaining allegations in paragraph 1. 
I 
Defendants admit the allegations in paragraph 2. 
i 

With respect to the allegations in paragraph 3, defendants admit 
that plaintiffs located certain mining claims on lands situated within a 
forest reservation in Washington and thereafter filed an application for 
patent, that a contest with respect to that patent application was instituted 
by a representative of the Forest Service and that after a hearing it was 
held by the Hearing Examiner, on January 3, 1957, that the mining loca~- 
tions were void for lack of discovery and that no patent should issue. The 
remaining allegations in paragraph 3 not herein specifically admitted are 
denied. 
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IV 
With respect to the allegations in paragraph 4, defendants admit 

that a notice of appeal was filed by the plaintiffs on January 30, 1957, 
that the Rules of Practice of the Bureau of Land Management relating 
to appeals, 43 C.F.R. 221.3, provided that a statement of the "reasons 
for the appeal" was required to be filed in the office of the Director 
within thirty days after the notice of appeal was filed and that the 
failure to file the statement within the time required would subject the 
appeal to summary dismissal and that plaintiffs’ statement of "reasons 
for the appeal" was not received in the office of the Director until 
March 4, or more than thirty days after the filing of the notice of appeal. 
Defendants deny that the Hearing Examiner in Portland, Oregon, was in 
any way authorized to receive plaintiffs’ statement of reasons for the 
appeal. Defendants are without information sufficient to form a belief 
with respect to the truth or falsity of the remaining allegations in para- 


graph 4. 


Vv 
With respect to the allegations in paragraph 5, defendants admit 
that plaintiffs’ appeal was dismissed on the ground that plaintiffs had 
failed to comply with the regulations with respect to taking appeals, 
i.e., had failed to file their reasons for appeal within the required 
thirty-day period. Defendants admit that the decision of the Director 
was affirmed by the Secretary of the Interior on April 2, 1958. Plain- 
tiffs thus failed to exhaust their administrative remedies when they 
failed to take the requisite procedural steps to obtain administrative 
review. Defendants deny each and every allegation in paragraph 5 not 
herein specifically admitted. Defendants deny that there was any error 
of law in the decision of the Hearing Examiner or that the decision of 
the Secretary deprived plaintiffs of "their rights in property." 
vi 
Defendants admit the allegations in the first five lines of paragraph 
6 and deny the allegations in the following six lines in that paragraph. 
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vil 
Defendants are without information sufficient to form a belief 
with respect to the truth or falsity of the allegations in the first sentence 
of paragraph 7. Defendants admit that a verified statement of the type 
referred to in the second sentence of paragraph 7 was received in the 
Spokane office of the Bureau of Land Management in June 1958 and that 
the Manager of the Spokane office refused to accept that verified state- 
ment for filing and returned it to the plaintiffs because plaintiffs’ claims 
had been rendered void ab initio in the patent application proceedings. 
Defendants deny the allegations in the last sentence of paragraph 7. 
vill 
Defendants' deny the allegations in paragraph 8. 
WHEREFORE, defendants demand that the complaint be dismissed 
and that they be awarded their costs. 


/s/ Thos L. McKevitt 
Attorney, Department of Justice 
Room 2127 
Department of Justice Building 
Washington 25, D.C. 
[ Certificate of Service] Attorney for defendants 
Fred A. Seaton and Edward 
Woozley 


[ Filed August 31, 1959] 


ANSWER TO DEFENDANTS 
EZRA TAFT BENSON AND RICHARD E. McARDLE 


The defendants Ezra Taft Benson, Secretary of Agriculture, and 
Richard E. McArdle, Chief, Forest Service, Department of Agriculture, 
by their attorney, Thos. L. McKevitt, Attorney, Department of Justice, 
for their answer state as follows: 
First Defense 
The complaint fails to state a claim upon which relief can be granted. 
Second Defense 
I 
Defendants admit that plaintiffs are residents of the State of 
Washington but deny the remaining allegations in paragraph 1. 
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Il 
Defendants admit the allegations in paragraph 2. 
san 
With respect to the allegations in paragraph 3, defendants admit 
that plaintiffs located certain mining claims on lands situated within a 


forest reservation in Washington and thereafter filed an application for 


patent, that a contest with respect to that patent application was instituted 
by a representative of the Forest Service and that after a hearing it was 
held by the Hearing Examiner, on January 3, 1957, that the mining loca- 
tions were void for lack of discovery and that no patent should issue. 
The remaining allegations in paragraph 3 not herein specifically admitted 
are denied. 
IV 

Defendants are without information sufficient to form |a belief with 
respect to the truth or falsity of the allegations in paragraphs 4, 5 and 6, 
except to the extent that the allegations therein conform with statements 
in an opinion of the Secretary of the Interior, dated April 2, 1958, in 
which it was held that plaintiffs had failed to perfect an appeal from the 
decision of the Hearing Examiner, as required by the regulations of the 
Department of the Interior. Defendants deny that the action of the Secre- 
tary of the Interior was "an abuse of discretion, arbitrary, capricious 
and contrary to law and resulted in discrimination against plaintiffs and 
in forfeiture of plaintiffs' rights in property." 

Vv 

With respect to the allegations in paragraph 7, defendants admit 
that, probably as a precautionary matter, a subordinate officer in the 
Forest Service notified plaintiffs by mail of a published notice, pursuant 
to the Multiple Use Act of July 23, 1955, 69 Stat. 368, 30 U.S.C. 613. 
Defendants deny that this subordinate official was acting on'their behalf. 
The mailing of this notice was an unnecessary precaution because the 
only claims filed by the plaintiffs have been declared null and void. 
Defendants are without information sufficient to form a belief with 
respect to the truth or falsity of the remaining allegations in paragraph 7. 
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vI 
Defendants deny the allegations in paragraph 8. 
WHEREFORE, defendants demand that the complaint be dismissed 
and that they be awarded their costs. 


/s/ Thos. L. McKevitt 
Attorney, Department of Justice 
Room 2127 
Department of Justice Building 
Washington 25, D.C. 
Attorney for Defendants 
Ezra Taft Benson and 
[ Certificate of Service] Richard E. McArdle 


[ Filed September 3, 1959] 


MOTION OF DEFENDANTS EZRA TAFT BENSON, 
SECRETARY OF AGRICULTURE, AND 
RICHARD E. McARDLE, CHIEF, FOREST SERVICE, 
DEPARTMENT OF AGRICULTURE, FOR SUMMARY 
JUDGMENT OF DISMISSAL 


Defendants Ezra Taft Benson and Richard E. McArdle, by their 
attorney, move for summary judgment of dismissal on the following 
grounds: 

1. The complaint fails to state a claim upon which relief can 
be granted. 

2. There is no genuine issue of fact and defendants are entitled 
to judgment as a matter of law. 


/s/ Thos. L. McKevitt 
Attorney, Department of Justice 
Room 2127 
Department of Justice Building 
Washington 25, D.C. 
Attorney for Defendants 
Ezra Taft Benson and 
Richard E. McArdle 


[ Certificate of Service] 
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[ Filed September 3, 1959] 


MOTION OF DEFENDANTS FRED A. SEATON, 
SECRETARY OF THE INTERIOR, AND 
EDWARD WOOZLEY, DIRECTOR, BUREAU 
OF LAND MANAGEMENT, FOR SUMMARY 
JUDGMENT OF DISMISSAL 


Defendants Fred A. Seaton and Edward Woozley, by their attorney, 
move for summary judgment of dismissal on the following grounds: 

1. The complaint fails to state a claim upon which relief can be 
granted. 

2. There is no genuine issue of fact and defendants are entitled 
to judgment as a matter of law. 

3. Plaintiffs have failed to exhaust their administrative remedies. 

In support of this motion, there is attached hereto, as Exhibit A, 
a copy of the opinion of the Secretary of the Interior dated April 2, 1958, 
in a proceeding in the Department of the Interior entitled United States 
v. E. V. Pressentin et al., No. A-27495. 


/s/ Thos. L. McKevitt 
Attorney, Department of Justice 
Room 2127 
Department of Justice Building 
Washington 25, D.C. 

Attorney for Defendants 

Fred A. Seaton and 

[ Certificate of Service] Edward Woozley 


[ Filed September 3, 1959] [ Exhibit A to above Motion] 
33905 


UNITED STATES 
Vv. 
E. V. PRESSENTIN ET AL. 
A-27495 Decided April 2, 1958 
Rules of Practice: Appeals: Statement of Grounds 
An appeal to the Director of the Bureau of Land Management is 
properly dismissed where the appellant files his statement 
of reasons after the date on which it is due. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
A-27495 Washington 25, D.C. April 2, 1958 


United States : Contest No. 4330. 


v. ; Appeal dismissed. 
E. V. Pressentin et al. : Affirmed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

E. V. Pressentin and the Devisees of the H. A. Martin Estate have 
appealed to the Secretary of the Interior from a decision dated April 16, 
1957, by the Director of the Bureau of Land Management which dismissed 
their appeal from a decision by the hearing examiner at Portland, Oregon, 
declaring mining Claims and a millsite held by them to be invalid. The 
Director dismissed the appeal to him for the reason that the statement 
of reasons supporting the appeal was not filed within the time required 
by the Department's rules of practice. 

The Department's rules of practice as revised March 20, 1956 
(effective May 1, 1956), and amended September 28, 1956, are set forth 
in 43 CFR, 1956 Supp., Part 221 (Circulars 1950 and 1962). 

Section 221.2 of the rules provides in pertinent part as follows: 

"Appeal: how taken, filing fee, mandatory time limit. 

A person who wishes to appeal to the Director must file in 

the office of the officer who made the decision a notice that 

he wishes to appeal. * * * The notice of appeal Seca ag 

must be received in the office where it is required to be filed 

within 30 days after the person taking the appeal received the 

decision he is appealingfrom. * * * The notice of appeal 

may include a statement of the reasons for the appeal and 

any arguments the appellant wishes to make." 


Section 221.3 provides: 


"Statement of reasons: written arguments; briefs. 
If the notice of appeal did not include a statement of the 


reasons for the appeal, such a statement must be filed in 

the office of the Director within 30 days after the notice of 
appeal is filed. Failure to file the statement of reasons within 
the time required will subject the appeal to summary dismis- 
sal as provided in§221.98.* * *" 
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Section 221.98 provides: 
"Summary dismissal. An appeal to the Director or to 


the Secretary will be subject to summary dismissal by the 
officer to whom it is made for any of the following causes: 
‘(a) If a statement of the reasons for the appeal is 
not included in the notice of appeal and is not filed within the 
time required* * *." 
Finally, section 221.92 provides: 
"When a document is filed. A document is filed in 
the office where the filing is required when received during 


the regular office hours by a party authorized to receive it." 


The hearing examiner's decision in this case was issued on January 
3, 1957. It concluded with this paragraph: 

"This decision is subject to the right of appeal to 
the Director of the Bureau of Land Management. An appeal 
must be received by the Hearing Examiner, Bureau of Land 
Management, Post Office Box 3861, Portland 8, Oregon, with- 
in 30 days from receipt hereof, accompanied by a filing fee 
of $5.00 for each claim for which an appeal is made. Full 
compliance is required with 43 CFR, Sections 221.1 to 221.5 
inclusive, and to other pertinent sections of the Rules of 
Practice. Copies of notice of appeal and other documents 
must be served on the adverse party or its representative at 
the addresses appearing in Paragraph I of this decision, 
(See the attached Circulars 1950 and 1962)."" 


As indicated earlier, Circulars 1950 and 1962, copies of which 
were sent to the appellants, contained the current rules of practice, 
including the four sections quoted above. 

Appellants' counsel was served with the examiner's decision on 
January 8, 1957, and filed a timely notice of appeal with the examiner 
on January 30, 1957. The notice of appeal concluded with this paragraph: 
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"That 'Contestees will serve and file a statement of 
reasons and written arguments supporting this appeal 
within the time required." 


By a letter dated February 27, 1957, sent as certified mail but not 
by air mail, appellants’ counsel sent a statement of reasons to the 
Director. As near as it can be made out, the letter bears the postmark 
Spokane, Washington, February 27, 1957, 6:30 p.m. Departmental filing 
stamps show that the letter was received in the Secretary's Mail Center 
and in the Bureau of Land Management on March 4, 1957. 

The Director held that as the notice of appeal had been filed on 
January 30, 1957, the statement of reasons should have been filed not 
later than March 1, the 30th day after January 30. He therefore dis- 
missed the appeal pursuant to section 221.98 of the rules of practice. 

In their present appeal, the appellants contend that the rules 
should be construed to allow them a full 60 days after service of the 
examiner's decision upon them in which to file the statement of reasons. 
They assert that they were allowed until February 7 (30 days after serv- 
ice of the examiner's decision) to file their notice of appeal and therefore 
that they were entitled until March 11 (March 9 and 10 being Saturday and 
Sunday) to file the statement of reasons. 

This argument finds no support in the rules. Section 221.3, quoted 
above, states plainly and unequivocally that the statement of reasons 
must be filed within 30 days "after the notice of appeal is filed" (emphasis 
added). The time for filing a statement of reasons starts to run as soon 
as the notice of appeal is filed, regardless of whether the notice of appeal 
was filed one day, 10 days, or 30 days after service of the decision on the 
appellant. 

The appellants here claim that the Department has construed the 
rules to allow 60 days after filing a statement of reasons, regardless of 
when the notice of appeal was filed. Their only support is a passage 


lifted clearly out of context from the case of Gerhard Evenson, 63 I. D. 
331 (1956). In that case an appeal to the Secretary was summarily 
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dismissed because the statement of reasons was filed one day late. 


The pertinent rules governing appeals to the Secretary (43 CFR, 1956 
Supp. 221.32, 221.33) are identical with those governing appeals to the 
Director. In the Evenson decision, it was pointed out that prior to the 
adoption of the current rules of practice, the rules required not only 
that a notice of appeal be filed within 30 days after service of the deci- 
sion but that the notice of appeal contain a statement of grounds. The 
Evenson decision then continued with the sentence relied upon by the 
appellants: 
"The current rules relaxed the former require- 
ments to the extent that the statement of grounds need 
not be included in the notice of appeal but can be filed 
30 days after the notice of appeal, thus in effect allow; 
ing 60 days after service of a copy of the Director's 
decision for filing a statement of reasons." (Emphasis 
added.) 


Obviously this sentence meant no more than that if an/appellant 
availed himself of the full 30 days to file his notice of appeal, he would 
have 30 days after that to file his statement of reasons, thus making a 
total of 60 days. The language emphasized showed plainly that the time 
for filing the statement of reasons depended upon when the notice of 
appeal was filed. There had been no contrary construction of the rules 
in the Department. 

Also, the facts of the Evenson case refute appellants’ interpreta- 
tion. The decision gives the date when the notice of appeal was filed 
and the date when the statement of reasons was filed and dismisses the 
appeal because the statement was filed 31 days after the notice of appeal. 
The decision does not give the date when the decision appealed from was 
served on Evenson and does not say whether the statement was filed within 
or after 60 days from that date. These dates would have been determina- 
tive if the appellants’ contention were sound. 
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There is not the slightest doubt then that the appellants’ statement 
of reasons was filed late and that the appeal was subject to summary 
dismissal under section 221.98. Although that section does not say that 
an appeal must be dismissed but says it “will be subject” to summary 
dismissal, the language has been construed without deviation to be 
mandatory. See cases cited in Evenson decision. See also the recent 
case of Charles J. Brady v. George M. Kitchen, A-27461 (June 26, 1957), 
in which the Department affirmed a dismissal of an appeal by the Director 
of the Bureau of Land Management because the statement of reasons was 
filed a day late. 

Although the case has not yet arisen, the Department will probably 
refrain from dismissing an appeal only in cases where due to circum- 
stances completely beyond the control of the appellant, such as an unavoid- 
able delay in the mails, a statement of reasons is not filed on time. In 
this case there is no extenuating circumstance. As noted earlier, the 
statement of reasons was postmarked 6:30 p.m., February 27, 1957, in 
Spokane, Washington. The statement was required to be filed in Washing- 
ton, D.C., not later than March 1, 1957, two days later. This was a 
practical impossibility by ordinary mail. Appellants' counsel assert that 
the statement was believed or intended to be sent by air mail. They 
attempt no explanation why it was not so sent. Even if it had been, counsel 
were cutting the time very short. 


Brady v. Kitchen, supra, is on all fours with this case. There the 
statement of reasons was due in the Director's office in Washington, D. 
C., not later than November 19, 1956. The statement was mailed from 
Alaska on November 17, and arrived on November 20, a day late. The 
appeal was dismissed by the Director and the Department affirmed the 
dismissal. There is no possible basis for distinguishing this case from 


Brady v. Kitchen. 

It must be noted too that this is not an ex parte proceeding. This 
case is a contest brought in the name of the United States against the 
appellants’ mining claims and millsite as a result of a protest filed by 
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the Forest Service, Department of Agriculture. There being an adverse 
party, there is all the more need for this Department to administer its 
rules of practice fairly and uniformly. 

The rules of the Department are not strict in their requirements. 
They afford an appellant ample time to file the few documents that are 
necessary. Only by rigid enforcement of the rules can the Department 
insure orderly procedure and fairness to all litigants before it. Other- 
wise the rules become only the whim of the person who is administering 
them for the nonce. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the Director's decision is affirmed. 


(Sgd) Edmund T. Frits 
Deputy Solicitor 


[ Filed September 23, 1959] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the plaintiff, E. V. Pressentin, et al., and moves this 
Honorable Court that it enter Summary Judgment in favor of| the plaintiffs 
holding that the "Reasons for the Appeal" were timely filed with the Depart- 
ment of the Interior, that plaintiffs are entitled to a review on its merits 


of the decision of the Hearing Examiner on the patent application contest 
and to review the patent application on its merits or in the alternative 
that the Court remand the proceeding to the Secretary of the Interior 
with instruction to the Secretary that plaintiffs be granted a proper and 
adequate review of the initial decision of the Hearing Examiner on its 
merits in accordance with that Bureau's Rules of Practice governing 
appeals. 
As reason for this Motion Plaintiff states: 
1. No genuine issue of material fact exists with 
regard to the issue of the filing of the ''Reasons 
for the Appeal." 
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Plaintiffs are entitled to Summary Judgment 
as a matter of law. 


The affidavit of John Huneke, Esquire together 
with the exhibits attached hereto and the Com- 
plaint of Plaintiff are incorporated in and made 
a part of this Motion. 
Such other and further general and special relief as this 
Honorable Court may deem just and proper. 
Respectfully submitted, 
RHYNE, MULLIN, CONNOR & RHYNE 
/s/ Charles S. Rhyne 
/s/ J. Parker Connor 
/s/ Charles A. Dukes, Jr. 
400 Hill Building 
Washington 6, D.C. 
September 23, 1959 - [ Certificate of Service] 


[Filed September 23, 1959] 
AFFIDAVIT 
JOHN HUNEKE, being duly sworn on oath, deposes and states as 


follows: 


That I am'now and at all times herein mentioned have been a 
practicing attorney, resident in Spokane, Washington, and associated 
with the legal firm of Paine, Lowe, Coffin and Herman in Spokane, 
Washington; that I am now and have been since some time in April, 

1956, the attorney representing E. V. PRESSENTIN and FRED J. 
MARTIN, the administrator of the H. A. MARTIN Estate in the contest 
involving their application for patents on certain mining claims in the 
Mount Baker National Forest in the State of Washington; that I am famil- 
iar with the transaction involving the appeal from the decision of the 
Hearings Examiner received by affiant on January 8th, 1957; that notice 
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of appeal to Graydon E. Holt, Hearings Examiner in Portland, Oregon, 


was mailed to said Hearings Examiner and was received by his office 
on January 30th, 1957; that thereafter to substantiate such notice and 
comply with the rules of practice of the Department of the Interior, 
affiant prepared and signed a Statement of Reasons For Appeal; that 
the original and copies of such Statement, together with a letter signed 
by the affiant, were all forwarded at the same time to the following 
individuals: Robert G. Rue, Office of General Counsel, U.S. Department 
of Agriculture in Portland, Oregon; Graydon E. Holt, Hearings Examiner, 
Bureau of Land Management in Portland, Oregon; and the Director of the 
Bureau of Land Management in Washington, D. C.; that the established 
office practice in the above-mentioned legal firm is and was at that time 
for all first-class mail addressed outside the local area to be sent by 
air mail, including all first-class mail directed to Washington, D.C.; 
that affiant did not personally mail the above items, but that|all such 
matters were actually sent regular mail on February 27th, 1957; and 
through clerical inadvertance, contrary to such office practice, the 
item addressed to the Director of the Bureau of Land Management in 
Washington, D.C. was not sent air mail; that such fact was not dis- 
covered by affiant until after the decision of the Director dismissing 
the appeal had been received; that in the regular course of air mail 
delivery, such item addressed to Washington, D.C. would have been 
received in Washington, D.C. on Friday, March 1st, 1957; that affiant 
believes and alleges that the items directed to Portland were received 
by Robert G. Rue, General Counsel, Department of Agriculture and by 
Graydon E. Holt, Hearings Examiner in Portland, Oregon, on or prior 
to March 1st, 1957. 

/s/ John Huneke 
[Jurat dated September 14, 1959] 
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[ Filed October 8, 1959] 


AFFIDAVIT OF ERNEST F. HOM IN OPPOSITION 
TO PLAINTIFF'S CROSS-MOTION FOR SUMMARY 
JUDGMENT AND IN SUPPORT OF DEFENDANTS' 

MOTION FOR SUMMARY JUDGMENT 


Ernest F. Hom, being duly sworn, deposes and states, on the basis 
of his personal knowledge, as follows: 

1. That he has held, since February 14, 1956, and now holds the 
position of Assistant Solicitor, Branch of Land Appeals, Office of the 
Solicitor, Department of the Interior, and that prior to that time and 
since November 15, 1948, he held the position of Assistant Chief, Public 
Lands Division, Office of the Solicitor, Department of the Interior; that 
his duties in both positions were and are to consider initially and review 
appeals to the Secretary of the Interior from decisions of the Director of 
the Bureau of Land Management in land cases and to prepare or cause to 
be prepared drafts of decisions on such appeals for consideration and 
signature by the Secretary or his delegate, the Solicitor or the Deputy 
Solicitor; that in the course of his work he has acquired a thorough 
knowledge of the Department's rules of practice as they relate to appeals 
to the Secretary and also as they relate to appeals to the Director of the 
Bureau of Land Management from decisions of subordinate officers of the 
Bureau. 

2. That he knows that prior to May 16, 1952, the requirements of 
the rules of practice of the Department as to the time for filing notices 
of appeals to the Director and to the Secretary, although couched in 
mandatory language (43 CFR, 1949 ed., 221.48, 221,64, 221.75), were 


as a general rule waived or disregarded so as to have no real effect; 
that the loose administration of the rules did not comport with the 
specific language of the rules, invited laxity in compliance, and rendered 
uncertain the time when cases could be considered closed, and interested 


parties as well as administrative officers could not tell when decisions 
had become final. 
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3. That to remedy this situation in part the Solicitor of the 
Department, in a memorandum dated May 7, 1952, a certified copy of 
which is attached, recommended to the Secretary of the Interior amend- 
ments of the rules of practice pertaining to appeals to the Secretary; 
that the proposed amendments imposed a strict time limit of 30 days 
for filing notices of appeal and required notices of appeal to set forth 
the grounds of error in the decision appealed from, and provided that 
an appeal "shall be subject to summary dismissal" for failure to 
comply with these requirements (43 CFR, 1954 ed., 221.75); that the 
proposed amendments were approved by the Secretary on May 16, 1952 
(17 F. R. 4708). 

4. That thereafter, during a period of four years, 77 appeals 
(more or less) to the Secretary were taken which were filed late; that 
without a single exception every one of the 77 appeals was dismissed 
under the amended rules of practice for late filing, whether |the delay 
in filing was of one day or several weeks; that a breakdown of the periods 
of delay shows the following: 


17 appeals filed 1 day late 
11 Al w 2 days w 
4 w 


33 7 or more days late 
77 
that in 12 of these cases the appeals were dismissed because of late 
filing in the Director's office although the appeals had been filed on 
time but erroneously in a field office of the Bureau of Land Manage- 


ment; that although during an interim period of time it was the practice 
of the Department to discuss the merits of the cases by way of dictim, 
the actual decision in all cases was to dismiss the appeals for late 
filing; that in 23 of the 77 cases there was no discussion of the merits 


in any way. 
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5. That on'/March 20, 1956, effective May 1, 1956, the rules of 
practice of the Department were completely revised (21 F. R. 1860); 
that, as explained in Gerhard Evenson, 63 I. D. 331 (1956), a certified 
copy of which is attached, the revision liberalized the requirements on 
appeals to the Secretary in that the rules no longer required the notice 
of appeal to contain a statement of grounds and required such a state- 
ment to be filed only 30 days after filing the notice of appeal; that the 
same requirements were extended to appeals to the Director from 
subordinate officers of the Bureau; that the revised rules continued 
the sanction that appeals "will be subject to summary dismissal" for 
failure to file the statement of reasons on time. 

6. That in Gerhard Evenson, supra, the first such case arising 
under the 1956 revision of the rules of practice, the Department dis- 
missed an appeal to the Secretary because the statement of reasons 
was filed one day late; that in 4 other cases preceding the decision in 
the case at bar, certified copies of which are attached, the Department 
has dismissed an appeal to the Secretary for the same reason (Bernard 
Iriart, A-27412 (November 13, 1956)), and affirmed decisions of the 
Director of the Bureau of Land Management dismissing appeals to him 
for failure of the appellant to file his statement of reasons on time 
(Charles J. Brady v. George M. Kitchen, A-27461 (June 26, 1957); 
Wilbert Phillips et al., 64 I. D. 385 (1957); James V. A. Carter, A-27487 
(October 21, 1957) ); that in two of the three cases (Phillips and Carter) 
the statement of reasons was filed on time but erroneously with the 
manager of the land office and was late when forwarded to the Director; 
that the 5 cases mentioned in this paragraph were the only cases appealed 
to the Secretary presenting the same issue as the case at bar which were 
decided under the 1956 revision of the rules prior to the case at bar; and 
that, since the Departmental decision in the case at bar, the Department 
has in all cases appealed to the Secretary involving late filing of state- 
ments of reasons under the 1956 revision of the rules of practice dismis- 
sed such appeals (10 in number). 
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7, That during the ten fiscal years 1950-1959 appeals to the 
Secretary of the Interior totaled 2,609 (more or less). 
/s/ Ernest F. Hom 


[Jurat dated October 7, 1959] 


[ Filed October 8, 1959] [Exhibit A to Hom Affidavit] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SOLICITOR 

Washington 25, D. C. 


Memorandum 
To: The Secretary 
From: The Solicitor 
Subject: Amendment of rules of practice 
There is attached a draft of proposed amendments to the Depart- 
ment's rules of practice relating to the taking of appeals from decisions 
of the Director of the Bureau of Land Management to the head of the 
Department. 
It is believed that the suggested amendments will expedite the 
disposition of public-land appeals without curtailing the basic privilege 
which has traditionally been given to applicants for interests in public 
lands to have the head of the Department or his authorized representative 
rule upon the rejection of their applications. 
The proposed amendments are designed principally to tighten up 
two requirements in the present regulations, one of which ig express 
and the other implied. 
The first requirement is that a notice of appeal to the head of the 
Department must be filed within 30 days after the date of the service 
upon the aggrieved party of a copy of the decision rendered |by the 
Director of the Bureau of Land Management. Aithough this requirement 
is now couched in mandatory language (43 CFR 221.75), it has been 
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waived so often by the Department that, in practical effect, the time 
limit has become only a directory admonition. Furthermore, no penalty 
is prescribed in the present regulations for failure to file an appeal 
within the 30-day time limit. 

It seems to me that continued leniency in enforcing the time limit 
mentioned above is not justified. Thirty days represent an ample period 
of time in which to file a notice of appeal, particularly in view of the fact 
that such a document is not required to be elaborate or in any special 
form. The appellant can always defer the development of the arguments 


in support of his grounds of appeal to a later brief. I think, therefore, 


that the time limit for filing notices of appeal should be strictly enforced. 
An amendment of the regulations is not actually essential for this purpose. 
However, since the 30-day requirement in the present regulations has 
been waived so frequently in the past, it seems desirable to inaugurate 

the new policy by a revision of the regulations which will emphasize the 
mandatory nature of the time limit and provide expressly that an appeal 
will be subject to summary dismissal if the notice of appeal is not 

timely filed. 

The second requirement which appears to need tightening is the 
implied requirement that a notice of appeal should state the grounds on 
which the appeal is taken. This requirement is not express in the 
present regulations. Perhaps because of this, some appeals consist 
simply of a general statement that "I hereby appeal from the Director's 
decision," without indicating in any way upon what grounds the appeal is 
being taken. The appellants in such cases sometimes fail to file support- 
ing briefs pointing out the alleged errors in the Director's decisions. In 
that situation, this office is required, in effect, to assume the role of 
counsel for the appellant and to search the record for possible errors 
in the Director's decision. This is a form of service to which an appel- 
lant is not really entitled and which the Department, in view of the sub- 
stantial backlog of appeals and the chronic shortage of competent 
attorneys for the work, should not extend. 
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The attached draft of an order is designed to amend section 
221.75 of the regulations with regard to the two points discussed above. 

In addition, the proposed order would, in effect, revoke the regula- 
tion (now 43 CFR 221.76) which provides for notification by the Director 
to an appellant when he considers an appeal to be defective, and would 
also revoke the regulations (43 CFR 221.77 and 221.78) which provide 
for "certiorari" proceedings. The first provision seems tobe unneces- 
sary in view of the proposed redefinition of the requirements for taking 
appeals, and in view of the fact that defects in appeals to the head of the 
Department can and should be handled at the Secretarial level. The 
sections concerning certiorari proceedings are employed so infrequently 
(perhaps once in eight years) as to render unwarranted their continuation 
in the regulations. Moreover, an aggrieved party can always ask the 


Secretary to exercise his inherent supervisory power in any matter. 


Finally, the proposed order would renumber, in effect, and clarify 
the regulation (now 43 CFR 221.79, renumbered as section 221.76) 
relative to the filing of briefs. 
It is recommended that you sign the attached order. 
(Sgd.) Mastin G. White 


Mastin G. White 
Solicitor 


Attachment 
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Contracts: Additional Compensation—Contracts: Changed Conditions 
A contractor that encountered shale in working on sections of the Franklin 
Canal, a part of the Missouri River Basin Project, is not entitled to an 
equitable adjustment under the “changed conditions” article of its contract 
when the specifications called for unclassified excavation; the records of 
the subsurface investigations were not guaranteed; there were shale ex- 
posures in’ the vicinity; shale had been encountered under other contracts 
in the same vicinity; the generally known geological conditions in the 
neighborhood indicated the presence of shale; and the quantity of shale 
excavated ‘amounted to only approximately 6 percent of the total structure 
excavation, and to less than two-tenths of 1 percent of the total excavation. 
The contractor could not insist that it would handle only such an amount or 
kind of shale as could be excavated with normal excavating equipment. 
As the specifications did not prescribe the type of equipment it was to em- 
ploy, it was required to have such equipment as could take care of such hard 
material as might actually be encountered. It also could not rely on ap 
alleged custom in the construction industry, requiring the payment of ten 
times the dirt price when a hard material was encountered, since such a 
castom even if adequately established could not override the express pro- 
visions of the specifications. 
Contracts: Alditional Compensation—Contracts: Changes and Extras— 
Labor: Wage Rates—Contracts: Bids: Generally 
A contractor who prior to the acceptance of its bid agreed to be bound by an 
expected redetermination of minimum wage rates by the Department of 
Labor is not entitled to additional compensation by reason of paying such 
wage rates, which were generally higher than the previous ones, when 
under the regulations of the Department of Labor governing wage determi- 
nations, such determinations did not become obsolete until more than 90 
days had elapsed since the award of the contract to which the rates applied, 
and the contract was awarded within this period. Under the circumstances 
of the present case, the contract was awarded when the contracting officer 
finully notified the contractor that he had been awarded the contract rather 
than when the contract and bond forms were forwarded to the contractor 
for preliminary examination and execution. 
Contracts: Additional Compensation—Contracts: Changes and Extras— 
Contracts: Drawings—Contracts: Specifications 
A contractor is not entitled to additional compensation by reason of an overrun 
in compacted embankwwent work over the estimated amount of such work 
Indicated in the schedule, notwithstanding that this estimate was erroneous, 
when the specifications included an approximate quantities provision ; when 
the umount of compaction work actually required of the contractor con- 
formed to the dimensions and standards prescribed by the drawings and 
specifications; and when the contractor could have roughly computed this 
amount from the drawings before submitting its bid. A memorandum issued 
by one of the Government engineers to the contractor at its request in 


———_ 


‘ Not released for publication in time for inclusion chronologically. 


Bb 
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which the compacted and uncompucted embankment work remaining] to 
be done was computed in tabular form in general conformity with the 
requirements of the specifications and drawings did not constitute a Spi 
within the meaning of the “changes” article of the contract, and hence 
not entitle the contractor to additional compensation. 
Contracts: Specifications—Contracts: Interpretation 

Although approximate quantities provisions included in specitications hive 
varied greatly in their phraseology, and these variations, particularly w! 
coupled with differences in other provisions of the contract, could aie 
ably affect the result in individual cases, such provisions have been generally 
held to mean that the quantities of work actually required to be performed 
under the contract, whether greater or less than the quantities stated jin 
the schedule, are to be paid for at the unit prices bid by the contractor, 
that the mere existence of an overrun above or an underrun saetihe 
schedule quantities is not sufficient cause for the allowance of an equitable 
adjustment predicated on the actual cost of the work done by the contrictor. 

Contracts: Damages: Unliquidated Damages 

A claim for compensation on account of damage to one of the tractor bullduzers 
operated by the contractor, and loss of its use while under repair, allezedly 
caused when the bulldozer struck an underground gus company pipe co 
is a claim for unliquidated damages, which may not administratively 
settled. 

Contracts: Damages: Unliquidated Damages—Contracts: Delays of Gov- 
ernment—Contracts: Suspension and Termination, 

A claim of @ contractor based on increased costs sustained as a result of 
alleged suspension of work by the Government iy a cluim for unliquida! 
damages which may not be administratively ullowed, notwithstunding the 
inclusion in the specifications of a provision relating tu custs involved in 
suspension of work where the contracting officer never entered a written 
suspension order. 


claimed. 
Contracts: Protests 


BOARD OF CONTRACT APPEALS 

J. D. Armstrong Company, Inc. has appealed from the findings of 
fact and decision of the contracting officer dated April 15, 1955, deny- 
ing claims Nos. 1, 8, and 8 under Contract No. 14-06-D-374, dated 
May 29, 1953, with the Bureau of Reclamation; and from a decision 
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of the contracting officer in the form of a letter dated March 28, 1955, 
denying claims! Nos. 2, 4, and 5 under the same contract on the ground 
that they were claims for unliquidated. damages which could not be 
determined by an administrative official. At the contractor's request, 
the appeals were consolidated.’ 

The contract, which was on Standard Form No. 23 (revised April 
3, 1942), required the contractor to furnish the materials and perform 
the work for construction and completion of earthwork and structures 
for Franklin Canal from Station 750+00 to Station 1454+00, a total 
distance of approximately 13 miles, and for adjacent drains and struc- 
tures, under Schedules 2, 3 and 4, Bostwick Division, Nebraska-Kan- 
sas, Missouri River Basin Project. The work was situated in the 
vicinity of Franklin and Riverton, Nebraska. 

Notice to proceed was received by the contractor on June 2, 1953, 
thereby establishing September 5, 1954, as the final date for comple- 
tion of all work under the contract, in accordance with the provisions 
of Paragraph’ 6 of the specifications. By findings of fact dated 
September 30, 1954, the time for completion of Schedule No. 2 was 
extended to November 15, 1954. All work was completed within the 
contract time, except the work on Schedule No. 2, which was completed 
within the extended time. 

A hearing was held on the appeals before the Chairman of the 
Board, Theodore H. Haas, in the Council Room, City Auditorium, 
Superior, Nebraska, from October 17 to October 19, 1955, inclusive. 
The Department counsel was Palmer King, and the contractor was 
represented by Raymond M. Crossman, Jr., and Raymond M. Cross- 
man, Sr., both of Omaha, Nebraska, as well as by Marion Hirschberg, 
of Ames, Iowa. 

At the request of counsel for the Government, the hearing official 
accompanied by. counsel and witnesses for both parties visited the 
site of the work on October 17, 1955, prior to the taking of testimony 
at the hearing. He was driven over the right-of-way, and exposures 
of shale and other points of interest which were to be the subject of 
testimony at the hearing were pointed out to him. 

In accordance with an agreement entered into at the hearing, De- 
partment counsel filed a post-hearing brief and counsel for the con- 
tractor filed a reply brief. Department counsel then proceeded to 
file a rebuttal brief, and counsel for the contractor moved to strike the 
rebuttal brief from the appeal file. In the circumstances, the Board 
considers that the filing of the rebuttal brief, without first obtaining 
the consent of counsel for the contractor or seeking leave from the 
Board, was improper. The rebuttal brief, therefore, has not been 
considered by the Board in arriving at its decision. 


2No appeal was taken from the portion of the findings of fact and decision of April 15, 
1965, which covered claims Nos. 6, 7, and 9. 


SOPY AVAILABLE 


re 3 This was true of test holes 225, 252, 286, 290, 204, 295, 297, 298. 
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Each of the claims as to which an appeal was taken by the contrac- 
tor will be discussed seriatim. 


Claim No. 1: Shale Excavation | 


This is a claim for additional compensation in the amount of $17,- 
688.91 for increased costs of the contractor allegedly due to excavating 
8,124 cubic yards of hard shale in ten locations, and is based on article 
4 of the contract providing for an equitable adjustment in case of the 
discovery of “subsurface and/or latent conditions at the site materially 
differing from those shown on the drawings or indicated in the speci- 
fications, or unknown conditions of an unusual nature differing ma- 
terially from those ordinarily encountered and generally i 
as inhering in work of the character provided for in the plans an 

+ tions s* 8s 8 ” 

Paragraph 88 of the specifications provided: “Materials excavated 
will not be classified for payment. Excavation shall be performed i 
accordance with subparagraph B-4(b).” This referred to « provi- 
sion of the “Standard Specifications for Construction of Canal 
Systems, August 1951” of the Bureau of Reclamation (hereinafter 
denominated the standard specifications), which in pertinent part 
provided : 

Materials excavated will not be classified for payment. ° * * Bidders 
the contractor must assume all responsibility for deductions and conclusions a8 
to the nature of the materials to be excavated and the difficulties of making and 
maintaining the required excavations. 

Paragraph A-24 of the standard specifications, entitled “Records 
of subsurface investigations,” provided further, as follows: 

The drawings included in these specifications show the available records of 
subsurface investigations for the work covered by these specifications. 
Government does not represent that the available records show completely 
existing conditions and does not guarantee any interpretation of these records 
or the correctness of any information shown on the drawings relative to 
cal conditions. Geological data are shown on the drawings for info 
purposes only. Bidders and the contractor must assume all responsibility for 
deductions and conclusions which may be made as to the nature of the 
to be excavated, the difficulties of making and maintaining the required excava- 
tions, and of doing other work affected by the geology at the site of the work.| 

Sheets 38, 89, and 40 of the drawings attached to the specificatio’ 
denominated “Logs of exploration,” constituted the record of sabe 
surface investigations referred to in paragraph A-24 of the standard 
specifications. As the test holes were bored with a hand auger rather 
than with a machine, they did not, however, penetrate to grade (Tr., 
p. 118). While the logs of exploration showed primarily sand, silt, 
and clay, interspersed with fragments of limestone and chalk, a num- 
ber of them. showed also fragments of rock and slate? Although 
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contractor claims that it was misled by the logs of exploration, it does 
not assert that. the Government was guilty of misrepresentation (Tr., 
pp. 38, 66). 

Having excavated two or three siphons with tractors and scrapers, 
the contractor first encountered shale during the latter part of Sep- 
tember 1953, at a siphon designated as 906 (Tr., pp. 26, 45). The 
Project Engineer was notified that shale had been found and he and 
the Chief Inspector for the Government came to the project site and 
observed theshale. Two or three days later the Project Engineer or the 
Chief Inspector told the contractor to go ahead with the excavation 
ind finish the work (Tr., pp. 26-27, 33). Subsequently, it was found 
that of the fourteen blow-off structures * at the bottom of the siphons, 
all but four were set on a shale base (Tr., pp. 27, 45-46). No change 
order or written instructions were issued (Tr., p. 33). 

The terrain traversed by the canal was broken by numerous draws, 
watercourses, and creeks which the canal crossed either by siphons 
or earth fills.| The earth sections of the canal comprised about 11.5 
miles of the total Jength of canal, and the 14 siphons comprised 1.8 
miles. Wasteway structures, by means of which surplus water was 
to be wasted into the creek channels, were constructed at the sites of 
two creek crossings. The shale was generally encountered in the 
deepest part of the excavation in the draws and creek bottoms (Tr., p. 
27). It was also found, however, in some instances, as in the case 
of the wasteways, in excavating down steep slopes for the construc- 
tion of concrete chutes to carry waste water from the elevation of the 
earth section of the canal to the creek bed. 

At the hearing, J. D. Armstrong, President of the contractor, testi- 
fied concerning his investigation of the site of the job, and his actual 
experience after work commenced. He first read and studied the logs 
of exploration (Tr., pp. 14-15). Subsequently, he made three trips 
to the site of the right-of-way, which was in the Republican River 
Valley, to investigate the terrain and look for any apparent hazards. 
During the third trip, he flew over the terrain by plane (Tr., p. 22). 
On the second trip at least, he appears to have been accompanied by 
Olin Gray, the Project Engineer, who, he asserted, told him that he 
need not be concerned about encountering any “hezardous foreign 
materials” (Tr., p. 21). He also talked with several farmers in the 
vicinity of the right-of-way. The firet farmer told him that in‘the 
area of siphon 906 there would be a considerable amount of gravel and 
sandy material (Tr., p. 23). Another farmer, in the vicinity of 
siphon 1068, where there was some loose rock, told him that it was only 


2A blow-off structure is located at the lowest elevation of the pipe. It releases the 
water to permit repair work (Tr., p- 27). 
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a short ledge, but he was not concerned because it was 10 to 20 feet 
above the blow-off excavation (Tr., p. 23). Although he observed 
outcroppings of shale‘during-histrips, he did not, for various-reasons, 
attach much significance to them, or attempt to estimate the amount 
of shale that might be encountered. The shale was at such a low 
elevation that he assumed that the Franklin Canal would be above 
the shale (Tr., p. 24). He relied on the centerline borings which 
showed no solid mass of shale (Tr. p.32). He knew that the logs of 
exploration themselves did not penetrate to grade (Tr., p. 88). 
ledge of shale which he saw at Riverton was at an undetermined 
elevation, and he had no fear of any shale 4,000 feet north of the 
excavation. While he expected to encounter shale, he was appre- 
hensive only about encountering a shale that could not be handled 
with normal excavating equipment (Tr., p. 43). Instead, there Sie 
encountered a ledge of solid shale that could not be handled wit 
such equipment, which consisted of scrapers and rippers (Tr., p. 31) 
but had to be drilled or augered and shot with dynamite (Tr., p. 88). 
It is apparent from Armstrong’s own testimony that the presence 
of shale was indicated in the area of his prospective operations. The 
probability that shale would be found is made even more apparent 
by the testimony of the Government witnesses, which in several 
spects also casts doubt upon the accuracy of some of Armstrong’s 
recollections, 
Robert L. Boyce, the Construction Engineer, testified that he saw 
shale exposures in the area of the contract from Riverton to Franklin, 
and that as a reasonably prudent engineer he would inquire whether 
there was similar construction work in the neighborhood, and that 
if he observed shale outcroppings either above or below the elevation 
of a prospective excavation and within a distance of ten miles thereof 
he would anticipate that shale would be encountered (Tr., pp. 83-85) . 
Furthermore, he testified that shale had actually been encountered | 
fore the Armstrong job was advertised for bidding in the first section 
of the Superior Canal, the first section of the Franklin Canal, and 
the first section of the Courtland Canal, all of which were in the 
vicinity of Franklin, Nebraska (Tr., p. 91). 
Olin Gray, Resident Engineer on the job, supplied further details 
with reference to the shale encountered on these jobs prior to the let- 
ting of the Armstrong contract. He testified that more shale in pro- 
portion to the percentage of excavation had been encountered under 
these contracts than in the case of the Armstrong contract, and that 
only one of these contracts (for the Superior-Courtland Diversion 
Dam) had a shale classification (Tr., pp. 105-06). Although he did 
not call to Armstrong’s attention, when he accompanied him on the 
tour of the site, that shale had been encountered under each of these 
other contracts, he did tell the contractor that shale had been encoun- 
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tered in the first section of the Bushman construction‘ (Tr., p. 114). 
The reason for Gray’s failure to mention the shale encountered under 
the other contracts is particularly interesting. It was due to the fact 
that Armstrong had stated that “he wasn’t worried about shale excava- 
tion as his equipment would move it” (Tr., p. 105). Apparently, the 
contractor did not limit his reference to equipment to “normal equip- 
ment.” Gray also attributed to the type of equipment used by the 
contractor, which was not suitable for operations at close quarters, 
the necessity for blasting in four of the ten ‘places where shale was 
ultimately encountered, and expressed the opinion that the character 
of the material that was loosened by blasting was no different from 
the harder material that was removed by ripping (Tr., pp. 108-09). 
Arnold D. Stoecker, Party Chief in Charge of Surveys and Compu- 
tations for the Bureau of Reclamation, gave testimony with respect 
to a luncheon meeting on the day the bids were opened at the Dudley 
Hotel in Superior, Nebraska, which was attended by him, the contrac- 
tor, Gray, and Ellis J. Peterson, Chief Inspector of the Bureau of 
Reclamation. | Stoecker testified that it was his recollection that when 
he asked Armstrong “what percent of siphon excavation he considered 
shale,” the latter replied that he anticipated about 5 percent of shale 
in the siphon excavation (Tr., p. 128). Armstrong testified that he 
had no recollection of making any such statement (Tr., p. 60). As 
both Stoecker!and Armstrong were testifying only according to their 
best recollection, and a long time had elapsed since tke conversation 
was supposed 'to have taken place, the Board is not inclined to attach 
much importance to this testimony. However, all three members of 
the Bureau of Reclamation party were positive in their testimony that 
Armstrong stated during the luncheon meeting that he was not wor- 
ried about shale, since he had the equipment that could handle it (Tr., 
pp. 123, 128, 178). This testimony, which is important, the Board 


accepts. 

Charles S. Osborn, head of the Geology and Exploration Section of 
the Kansas River District of the Bureau of Reclamation, a trained 
geologist with two decades of experience, testified concerning the geo- 
logical characteristics of the Republican River Valley. According to 
his testimony, an extensive sedimentary seam of shale, into which the 
Republican River cuts to quite a depth, underlies the whole of the 
ancestral river valley, but is covered with a blanket or mantle of loess, 
and the main part of the valley has been partially refilled with sand 
and gravel. However, the shale formation is quite erratic, and it is 
difficult to predict at what elevation it will be found at any given 

+The witness did not at this point further identify this construction, or its relation to 
the three contracts previously mentioned by him. However, he later stated thut the 
Bushinan construction was part of the three jobs where shale had been exposed prior to 
the letting of the Armstrong contract. 
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place. The fact that shale was found ut a low elevation at a give 
place would not necessarily have a bearing on the elevation where it 
would be found at another place. It could reasonably be anticipated 
that shale might be found in the bottom portions of draws in 
Republican River Valley. Moreover, the geological condition of the 
valley was a matter of common knowledge. 1t was known not onl 
to professional geologists but also to farmers and well drillers in the 
area (Tr., pp. 154-57). 
On the basis of the record the Board must conclude that the present 
case does not call for the application of the “changed conditions” 
article. Conditions cannot be said to be “unknown” within the mean- 
ing of that article when they are foreseeable or ascertainable with the 
exercise of ordinary prudence, nor can conditions be said to be 
“unusual” within the meaning of the same article unless they turn out 
to be substantially worse than might reasonably be anticipated under 
the circumstances of the case. Under specifications which called for 
unclassified excavation, the contractor could well expect to caroantee 
a substantial amount of hard material, and it was further put on 
notice that a shale problem might be encountered by the shale expos- 
ures, the logs of exploration (which, moreover, were not guaranteed), 
experience under the other contracts in the same vicinity, und the 
general knowledge of geological conditions in the neighborhood. 
The contractor could not insist that he would handle only such an 
amount or kind of shale as could be excavated with normal excavating 
equipment. The specifications did not specify the type of equipment 
he was to employ, and he was, therefore, required to have such equi 
ment as could take care of such hard material as might actually be 
encountered. The contractor also apparently relied on an alleged 
custom in the construction industry requiring the payment of ten 
times the dirt price when a hard material was encountered, but 
obviously such a custom could not override the express provisions pf 
the specifications, even if the existence of the custom had been ade- 
quately established at the hearing (which it was not). From a purely 
quantitative point of view, moreover, the contractor has failed tear 
a basis for the application of the changed conditions article. 
Government challenges the contention of the contractor that it had |to 
excavate 3,124 cubic yards of hard shale, and contends that the quan- 
tity of shale excavated was only 2,600.cubic yards. But, even acce 
ing the contractor’s figure, the quantity of shale excavated would 
amount to only approximately 6 percent of the total structure excava- 
tion, which was 51,206 cubic yards, and to less than two-tenths of 1 
percent of the total excavation, which was 1,706,543 cubic yards® ‘As 
SL. D. Shilling Co., Ino., 68 I. D. 105 (1956), a case that bears many marked resem- 
blances to the preseat one. 


©The actual quantities of excavation are shown by the final payment voucher which ts tm 
evidence as Government Exbibit 6. 
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a matter of law, such a quantity of shale cannot be regarded as a 


greater quantity than might reasonably have been expected,’ and the 
claim for additional compensation must be rejected. 


Claim No. 2: Increased Minimum Wage Rates 


This claim, in the amount of $27,135.44, is based upon increased 

wage costs alleged by the contractor to have been due to erroneous 
action by the contracting officer. Pursuant to the provisions of the 
Davis-Bacon Act, as amended and supplemented,* paragraph 4 of the 
special provisions of the specifications, as originally submitted to 
prospective bidders, prescribed certain minimum rates per hour to 
_ be paid by the contractor to its mechanics and laborers for the various 
” classifications of work covered by the contract. As these rates had 
become obsolete, however, prior to the opening of bids, and further 
changes in wage rates were expected, the contracting officer issued two 
supplemental notices to prospective bidders modifying the provisions 
of paragraph 4 of the specifications. By Supplemental Notice No. 2, 
dated March 18, 1953, the rates of wages specified by the Department 
of Labor in its decision, M-8835, dated January 30, 1953, were substi- 
tuted for the minimum rates originally, prescribed in paragraph 4 of 
the specifications. By Supplemental Notice No. 3, dated March 19, 
1953, the specifications were further amended by inserting in them a 
new paragraph, numbered 4A, which reads as follows: 
» 44. Changes in minimum wage rates. The wage rates set forth in Paragraph 
4 of the specifications are the rates currently established by the Department of 
Labor as the prevailing rates in the area in which the work will be performed. 
These wage rates are currently the subject of proceedings by the Department 
of Labor and hearings are scheduled during April 1953, in the area, for the 
purpose of redetermination of prevailing rates. In the event of any redetermina- 
tion resulting from these proceedings, the Labor Department's new schedule 
of classifications and rates will be substituted for those included in Paragraph 
4 of the specifications. Such new rates will become the applicable minimum 
rates for work performed thereafter under these specifications. Such substitu- 
tion.af wage rates, if any, will be made a& soon as possible following the above 
hearings, -and no increase in the contract prices will be allowed because of such 
substitution. 

Both supplemental notices were accepted by the contractor on March 
2%, 1953, prior to the opening of bids, which occurred on March 26, 
1953, and thereby became part of the contract. Having been awarded 
the contract, and received notice to proceed on June 2, 1953, the 
contractor commenced operations. A new minimum wage rate sched- 

Compare Huffman Construction Co. v. United States, 100 Ct. Cl. 80 (1943), a case 
involving a dredging contract, which indicated that there would be “some hardpan.” 
Although 11 percent of the total excavation of 175,000 cubic yards turned out to be hardpan, 


was denied. 
©40 U. 8. C., 1962 ed., secs. 276a-276c. 
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ule covering work to be performed under the contract having 
established by the Department of Labor in its decision, we rset, 
dated June 18, 1953, the contracting officer informed the contractor 
of these rates in a letter dated June 23, 1953, in which he stated: 
In accordance with Paragraph 4A, Changes in Minimum Wage Rutes, of 
contract specifications, the classifications and rates above listed are hereby 
stituted for the classifications and rates listed in Paragraph 4 and now become 
the applicable classifications and minimum rates for work performed hereafter 
under the contract. 
The contractor received the letter on June 25, 1958, and proceeded 
to pay its employees in accordance with the wage rates prescribed by 
decision M-17467. On August 1, 1953, however, it wrote to the con- 
tracting officer a letter contending that these rates, which were gen- 
erally higher than the rates payable under decision M-8835, were 
inapplicable to its operations under the contract. In prosecuting its 
appeal, the contractor has taken the position that the contract was 
awarded on or before April 2, 1953, the date on which the nei 
and bond forms were forwarded to the contractor for execution by it, 
rather than on May 29, 1953, the date on which the contracting officer 
sent the contractor a telegram stating that the latter was “hereby 
awarded” the contract, as the Government contends. From this pre- 
mise the contractor argues that under the minimum wage regulations 
prescribed by the Secretary of Labor for Government contract work 
that were in force at the time of the making of the contract, the mini 
mum wage rates set forth in decision M-8835 continued to be appli 
able. The pertinent portion of these regulations * reads as follows: 
$5.4 Use of wage dctcrminations. (a) If the proposed contract for wnich 
determination was sought has not been awarded * * * within 90 calendar 
days from the date of the original wage determination such determination shall 
be deemed obsolete and the Agency Head shall request a new wage determina- 
tion before the award of such contract * * °. 
(b) All actions changing or modifying an original wage determination prior to 
the award of the contract or contracts for which the determination was 
ahall be applicable thereto but modifications received by the agency later 
5 days before the opening of bids shall not be effective if the award is ma 
within 80 days after the opening of the bids or 90 days from the date of the 
inal wage determination whichever is the earlier. * * ° 
The contention of the Government concerning the date of the award 
is supported by the considerations outlined below. 
First, the bid itself, as si by the president of the contractor 
under date of March 24, 1958, states that the bidder: 
Saal REreee: tha; MPOO LOCMe Ce WER nee eee 
nation of the bids indicates that he will be the successful bidder, or upon t- 
ten notice of the acceptance of this bid within 60 days after the date of open- 
ing of the bids (if no shorter period be specified), whichever of these events oc- 


——$_$__ 
°16 F. B, 4431; 29 CFE 5.4. 
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curs first, be will within 10 days (unless a longer period is allowed) after ‘the 
prescribed forms are presented for signature, execute U. S. Standard Form of 
Contract No. 23, in accordance with the bid as accepted, and give performance 
bond on U. 8. Standard Form No. 25 and payment bond on U. S. Standard Form 
No. 25A, with good and sufficient surety or sureties: Provided, that contract and 
bond forms furnished by the bidder prior to award of contract will become effec- 
tive only if his bid actually is accepted within said 60 days after the date of 
opening of the bids (or within such shorter period as may he specified in the bid). 
This language clearly distinguishes between the actual acceptance of 
a bid, on the one hand, and the giving of notice. of the results of the 
preliminary examination, on the other; and also clearly indicates that 
the actual acceptance may be deferred until some time after the con- 
tract and bond forms have been presented to, and executed by, the con- 
tractor. . 

Second, on May 21, 1953, which was four days before the 60-day 
period for acceptance specified in the bid was due to expire, R. B. 
Starke, the chief legal officer of the Bureau of Reclamation office con- 
cerned, wired the contractor as follows: 


Please grant extension thirty days for acceptance your bid for earthwork and 


structures, Franklin Canal, under Schedules 2, 8 and 4, Specifications DC-$891, 
Missouri River Basin Project. If extension granted have your surety notify 
us of concurrence. 


On the same day the contractor wired Mr. Starke as follows: 

Retel received your telegram May 21 advise and agree that extension is granted 
per your request. Our bid for earthwork and structures Franklin Canal under 
Schedules 2 3 and 4 Specitications DC-3891 Missouri River Basin Project. 
This exchange of telegrams is persuasive evidence that on May 21, 
1953, both the contractor and the officials of the Bureau of Reclama- 
tion considered that the bid had not been accepted as yet. 

Third, the delegations of authority made by the Commissioner of 
Reclamation and published in the Federal Register that were in effect 
during the period of the making of the contract reserved to the Com- 
missioner and the Assistant Commissioners of the Bureau of Reclama- 
tion the authority to authorize the execution of construction or supply 
contracts involving amounts in excess of $200,000.% Hence the bid 
involved in the present case, being for an amount in excess of $200,000, 
could not have been accepted by the contracting officer on his own mo- 
tion, but had to be referred to the Washington office of the Bureau in 
order to determine whether specific authorization for its acceptance 
would be granted. The requisite authorization was not granted until 
May 25, 1953, when Assistant Commissioner Kenneth Markwell sent a 
teletype to the contracting officer stating that the latter was “author- 
ized to award and execute” the contract and was to advise the Wash- 


% Commissioner's Circular Letter 3509, dated August 20, 1947, 12 F. B. 8896; Commis- 
sioner’s Order 13, dated July 14, 1952, 17 F. BR. 6751, 6928. 
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ington office “when contract awarded and NTP [notice to proceed] 
issued.” 


The contractor bases its contention concerning the date of the award 
primarily upon the considerations outlined below. 

First, on March 20, 1958, Assistant Commissioner Markwell sent 
the Solicitor of the Department of Labor a letter, discussing the min- 
imum wage provisions of the specifications for the present contract, in 
which Mr. Markwell stated that “arrangements are being made for the 
opening of bids and award of contracts on the above specifications 
within the next week or ten days.” This statement, made six days 
before the opening of the bids, and while their terms necessaril 
remained unknown to the writer, offers no ecistwuntie betis however: 
for an inference that the contract was, in fact, awarded within the 
time forecast by Mr. Markwell. Such an inference would be a mere 
surmise, predicated upon circumstances that would support equally as 
well a surmise that the writer underestimated the time which would 
be consumed in evaluating and processing the bids to the point where 
an award would be in order. 

Second, at the hearing two witnesses testified with respect to the 
existence of a custom in the construction industry governing the time 
factor in the award of contracts. Armstrong testified : 

‘We feel, and it is our opinion, that we are awarded the contract when the bids 
have been opened, the contracting officer that has read the bid recommends the 
award and our bond has been executed and signed and received by same. (Tr., 
p. 189.) 

A. A. Baustian, the bonding company agent who wrote the contractor's 
bond, testified : 

The general practice is that as soon as the bids have been opened and tabula’ 
and the low bidder determined, and the contracting officer has designated 
ance of the bid, and the bond filed that the contractor is authorized to proceed or 
to start work, or plan to work (Tr., p. 192.) 


received by the contracting officer, Baustian could have meant 
the award does not take place until the notice to proceed is received by 
the contractor. Again, while Armstrong speaks of the action of the 
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contracting officer in recommending an award, Baustian refers to his 
action in designating acceptance of the bid—a difference that would 
be quite important in a case where, as here, the contracting officer could 
recommend an award but could not, until specific authorization was 
obtained from a superior, accept a bid or execute a contract. Further- 
more, the testimony is, in essence, an expression of the opinion of inter- 
ested witnesses regarding the legal effect of the actions in which they 
were involved, rather than objective testimony concerning the nature 
of a business custom. 

In the circumstances revealed by the foregoing discussion of the 
documents of record and the oral testimony, the Board finds that 
the contract was awarded not earlier than May 25, 1953, the date on 
which Assistant Commissioner Markwell authorized the contracting 
officer to award and execute the contract. Since at that time more 
than 90 calendar days had elapsed from January 30, 1953, the date 
of issuance of Department of Labor decision M-8835, that decision 
had become obsolete, within the meaning of the minimum wage regu- 
lations hereinbefore quoted, prior to the award of the contract. 

The status of Department of Labor decision M-17467 remains to 
be considered. That decision was not issued until June 18, 1953, 
which was after the contract had been executed by both parties as 
well as awarded; and the minimum wage rates prescribed by its 
provisions were not at any, time incorporated verbatim in the specifi- 
cations. The case for the applicability of decision M-17467 is placed 
by the Government squarely on the terms of Supplemental Notice No. 
8, which added to the specifications paragraph 4A. 

The letter from Assistant Commissioner Markwell to the Solicitor 
of the Department of Labor, mentioned previously, indicates that 
this change in the terms of the contract was adopted with the con- 
currence of the Department of Labor and for the express purpose of 
making applicable to the contract such new minimum wage deter- 
minations a8 might ensue from the hearings, then scheduled to 
commence on April 16, 1953, which resulted in the issuance of decision 
M-17467 on June 18, 1953." But even if this indication of the intent 
underlying paragraph 4A were not available, its meaning would still 
be perfectly clear. The paragraph plainly states that in the event 
new minimum wage rates are prescribed by the Department of Lubor— 
as a result of the hearings scheduled to be held during April 
1953—these wage rates will become applicable to work subsequently 
performed under the contract, in substitution for the wage rates set 
forth in paragraph 4, and that “no increase in the contract prices will 
be allowed because of such substitution.” 

2 The hearings also appear to have resulted in two intervening decisions, M—14701, dated 


May 4, 1958, and M-17235, dated June 10, 1968, both of which were ultimately withdrawn 
and superseded by M-17467. 
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The application, moreover, of paragraph 4A to the situation here 
involved, namely, the substitution of a wage determination made 
after the contract award for a wage determination that had become 
obsolete prior to the contract award, involves no conflict with the 
provisions of the minimum wage regulations hereinbefore quoted, 
The portion of those regulations which defines the effect of actions 
changing or modifying an original wage determination is limited ta 
situations where the change or modification is made prior to, 
award, and where the award is made while the 90-day period o 
effectiveness of the original determination is still running. 

In claiming reimbursement for the increased wage costs incurred 
under decision M-17467, the contractor chooses to disregard entirely 
both the express authorization in paragraph 4A of the specifications 
for the application of newly-determined wage rates, and the express 
prohibition in the same paragraph against the allowance of any 
increase in the contract prices because of such application. Under 
contractual provisions having the same substantive purport as those 
of paragraph 4A, recovery of additional wage costs, incurred follow; 
ing a re-determination of minimum wage rates made by the Depart, 
ment of Labor after the contract had been awarded and executed, 
has been denied by the Court, of Claims.” 

In these circumstances the Board finds that decision M-17467 was 
applicable to work performed under the contract after June 23, 1953; 
that the action of the contracting officer in requiring the contractor to 
abide by the minimum wage rates set forth in that decision was proper} 
and that the contractor is not entitled to any adjustment of the con; 
tract prices because of this action. It follows that the claim of 
contractor for reimbursement of the additional wage costs incurred 
it in complying with decision M-17467 must be denied on its merit 

In view of this conclusion, the Board deems it unnecessary to con+ 
sider the other defenses to this claim interposed by the Government, 
namely that the claim is barred by failure of the contractor to file 
timely written protest in accordance with paragraph A-12 of 
standard specifications, and that the claim, if meritorious, woul 
constitute a claim for unliquidated damages, growing out of an alleged 
breach of contract by the United States, which the Board would lack 
jurisdiction to consider and settle. 

8A, J. Paretta Contracting Co., Ino. v. United States, 109 Ct. CL 824 (1947), 
dented, 88% UT. 8, 882 (1948), Counsel for the contractor cites another portion of 
decision in which recovery was allowed for additional wage costs incurred as a result of a: 
increase in minimum wage rates ordered by the project engineer, but not based on ai 
redetermination by the Department of Labor. Comparing this portion of the d 
with the portion in which recovery was denied, it is evident that the court regarded t 
presence or absence of a re-determination by the Department of Labor as being the con- 
trolling factor. Where no such re-determination had been made, the court held that t 


actica of the project engiaeer in ordcring an increane of wages was a wrongful act fo 
which the Governwwent was Hable. Conversely. where the incrvase wee baned upon & 
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Claim No. 3: Compacted Embankment Overrun 


This claim is for additional compensation in -the amount of 
$17,569.34 on account of an overrun in the quantities of compacted 
embankment work required under Schedule No. 4 of the contract, and 
seems to be predicated on the theory that a change entitling the con- 
tractor to an’ equitable adjustment under article 3 of the contract * 
was effected by the so-called Stoecker memorandum of September 29, 
1958.4 In this document Stoecker indicated the quantities of excava- 
tion that would be required to provide quantities of compacted and 
uncompacted embankments for all fill sections for that part of the con- 
tract extending from Station 1117+96 to Station 1424+-70, in accord- 
ance with specification drawings. 

The earthwork for the Franklin Canal was divided into two sched- 
ules, Nos. 8 and 4. Item 84 under Schedule No. 3 was an estimate 
of 1,104,000 cubic yards of “Excavation for Canal,” and Item 87 under 
the same schedule an estimate of 126,000 cubic yards of compacted 
embankments. Item 126 of Schedule No.4 was an estimate of 391,000 
cubic yards of “Excavation for Canal,” and Item 129 of the same 
schedule an estimate of 113,000 cubic yards of compacted embankment, 
which, however, was erroneous. In his findings the contracting officer 
explained how this error had been made. It seems that when the 
original design was submitted by the field office to the Chief Engineer’s 
office for review and approval the drawings for certain fill sections 
where the canal crossed culverts were changed so as to substitute 
embankments wholly compacted for embankments partially com- 
pacted, but the estimated quantity of compacted embankment shown 
under Item 129 of Schedule No. 4 was not revised, prior to the bidding, 
to reflect these changes. 

The contractor commenced his operations at the westerly end of the 
canal, which was included in Schedule No. 3, and worked his way to 
the east, although at the meeting at the Dudley Hotel following the 
award of the contract, Government personnel had discussed with the 
contractor the desirability of starting at the east end where there were 
more fills to be placed, in comparison with the amount of required 
determination of rates by the Department of Labor, the court held that the provision in the 
specifications, to the effect that additional ¢:mpensation would not be paid because of 
wage increases, precluded recovery by the contractor. 

The claim was originally for $17,768.44 but was reduced by an amendment made at 
the hearing (Tr., p. 193). 

% Article 3 of the contract authorised the contracting officer to make changes in the 
@rawings and/or specifications of the contract and within the general scope thereof, tut 
provided that an equitable adjustment should be made if such changes caused an incrvase 
= hoeibinans Soe ithe amount due under the contract, or in the time required for its 


* The memorandum was actually in the form of 2 letter to the cuntractor, but hax been 
referred to throuxhout the proceeding ax the Steecker memorandun, 
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excavation, than at the west end (Tr., pp. 223-25). The advantage 
of this procedure would have been “to work the waste out” during the) 
freezing weather when no work could be performed on compacted 
embankments (Tr., pp. 246-47). However, the procedure of the con- 
tractor in working from west to east during the months of July, 
August and September 1953 was to concentrate its efforts upon the 
excavation and wasting of the material not wet enough for compacting 
embankments, which it did at the rate of approximately 325,000 cubic 
yards a month (Tr., pp. 205-06, 210-i1, 9292-23). It is deducible 
from this mode of operation that the contractor must have been 
planning to work the canal a second time after wasting this material, 
at which time the remaining material would be excavated and used for 
constructing the remaining embankments. 
‘As the contractor reached the end of the sections of the canal under 
Schedule No. 3, it requested Stoecker to supply the information con- 
tained in his memorandum (Tr., p. 236), presumably so that it could, 
plan its further operations in the performance of Schedule No. 4 
For the reaches of the canal between Stations 1117+96 and 1424+70, 
the memorandum showed that 335,824.65 cubic yards of excavation 
would be required for.compacted embankments and 34,724.33 cubic 
yards of excavation for uncompacted embankments, which would make 
2 total of 370,048.98 cubic yards of material in excavation that would 
be needed for these purposes. It was further stated in the memoran, 
dum that the total canal excavation between Stations Susntee 
1494+70 would be 376,036.94 cubic yards, plus a small additi 
amount because of excavation for drains. However, the first entry in 
the memorandum, which covered the distance between Stations 
1117+96 and 1128+00, and showed the amount of compacted embank- 
ment between these stations to be 49,745.80 cubic yards, represented % 
reach of the canal which was within Schedule No. 3 (Tr., p. 207). De; 
ducting this amount from the total of 385,824.65 cubic yards of exca 
vated material required for compacted embankments, the total for 
Schedule No. 4 would be 285,578.85 cubic yards. As it is common 
knowledge that excavated material is reduced in volume by compac- 
tion,—and laboratory tests showed that in this particular instance 1. 
cubic yards of excavation were required to obtain one cubic yard o: 
compacted embankment—the total estimate of compacted embankment 
for that schedule would be 199,705.49 cubic yards (285,578.85/1.43),. 
This figure is only a little less than the 209,789 cubic yards of com- 
pacted embankment actually placed and paid for under Item 129 of 
Schedule No. 4 at the bid price of 2 cents per cubic yard. 
The contractor asserts that it had planned its operations on the 
basis of the erroneous estimate of 113,000 cubic yards of compacted 
embankment in Item 129 of Schedule No. 4, and that the issuance of 
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the Stoecker memorandum threw its work schedule “out of joint.” 
It alleges that in order to complete the compacted embankment work 
it had to secure additional watering equipment and that, until this 
could be accomplished, it had to shut down some of its excavating 
equipment. In his decision the contracting officer held, however, that 
notwithstanding the error, the contractor could have roughly com- 
puted the amount of compacted embankment work which it would 
have to perform, since the drawings included in the specifications con- 
tained sufficient data for this purpose, and since such a computation 
could also have been made from mass diagrams which were available 
to the contractor* Thus, the contracting officer stated: 


The contracting officer is informed that about the middle of June 1953, Mr. 
Armstrong and bis Superintendent were in the Franklin office at which time they 
were shown the incomplete mass diagrams for haul purposes, and were advised 
as to the total compacted embankment requirements for both Schedules No. 3 and 
4 Later in August the contractor was given a print of the complete mass diagram 
from Station 1068 to the end of Schedule No. 4. Therefore, the contractor was 
informed by the Government of the anticipated overrun in compacted embank- 


ment on Schedule No. 4 as early as three months prior to the gratuitous issuance 
of the Stoecker memorandum on September 29, 1953. 

The contracting officer concluded that the Stoecker memorandum did 
not constitute a change within the meaning of article 3, and that addi- 
tional compensation by reason of the overrun in the compacted em- 
bankment work was barred by paragraph A-4 of the standard 
specifications, which reads as follows: 

The quantities noted in the schedule are approximations for comparing bids, 
and no claim shall be made against the Government for excess or deficiency 
therein, actual or relative. Payment at the prices agreed upon will be in full 
for the completed work and will cover materials, supplies, labor, tools, machinery, 
and all other expenditures incident to satisfactory compliance with the contract, 
unless otherwise specifically provided. 

Paragraph A-4 is typical of the “approximate quantities” provi- 
sions frequently inserted in the specifications for Government con- 
struction contracts made on a unit-price basis. These provisions some- 
times have varied considerably in their phraseology and these varia- 
tions, particularly when coupled with differences in other provisions of 
the contract, could conceivably affect the result in individual cases. 
Nevertheless, they have been generally held to mean that the quantities 
of work actually required to be performed under the contract, whether 
greater or less than the quantities stated in the schedule, are to be paid 
for at the unit prices bid by the contractor, and that the mere existence 
of an overrun above or an underrun below the schedule quantities is not 

The mass diagrams were graphs showing the location and size of the cuts and fills for 
the canal, the amounts of earth in each cut, the amounts of earth needed for each fill, and 


the manner in which the canal could be constructed with a minimum amount of hauling 
from and to the cuts and fills. 
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sufficient cause for the allowance of an equitable adjustment predi 
on the actual cost of the work done by the contractor.” Thus 
Court of Claims has declared that the presence of an “approximate 
quantities” provision must be deemed to “put all bidders on notice that; 
they had to make their own.-estimates” of the number of units of work 
to be done* The Supreme Court has likewise said, with respect to 
analogous contractual provisions, that “the naming of quantities can- 
not be regarded as in the nature of a warranty, but merely .as an esti- 
mate of the probable amounts in reference to which good faith only 
could be required of the party making it.”** Where a contract con- 
tained an “approximate quantities” provision, neither the fact that 
discrepancy between the quantities stated in the schedule and the 
quantities actually required for completion of the contract was com; 
parable in size to the one here involved,” nor the fact that the discrep- 
ancy was due to a miscalculation by the Government in making up 
its estimates, nor the fact that the actual cost per unit of the work 
performed by the contractor in completing the contract was more than 
his bid price per unit, has been considered sufficient in itself to en; 
title the contractor to additional compensation over and above the 
unit prices bid by him. 
The cases in which the presence of an “approximate quantities” pro; 
vision has been held not to preclude an award of additional compensa 
tion have dealt with special situations where the contractor could not, 
in fact, have verified the estimated quantities stated in the con 
by making an independent computation from the drawings an 
specifications, assisted by an independent investigation of the site o 
the work, so that it could be said that the parties had contracted under 
a mutual mistake of fact or had encountered a “changed condition 


within the meaning of the contract provision on that subject, and 
where the nature of the ensuing overrun or underrun was such that 
it, in fact, caused the cost per unit of the work actually done to 
the cost per unit that would have been incurred if the contractor’s bi 
had been entirely provident, and if the Government’s estimates had 
been accurate. The provision has also been held to be inapplicable 
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to those overruns or underruns that, in fact, result from affirmative 

action of the Government in altering the nature of the work to be per- 

formed under the contract through the exercise of its reserved power 

to make changes in the plans subsequent to the letting of the contract.” 

The basic contention of the contractor is that the estimates in the 
Stoecker memorandum of the amounts of excavated materials re- 
quired for compacted embankments constituted “changes in the draw- 
ings and/or specifications” within the meaning of Article 3 of the 
contract, and that the contractor is, therefore, entitled to an equitable 
adjustment under that article. In support of this contention the 
contractor points to the conceded facts that not only the 199,705 cubic 
yards of compacted embankments which, the memorandum indicated, 
would probably need to be put in place under Schedule No. 4, but 
also the 209,789 cubic yards of compacted embankments which the 
contractor was actually required to put in place under Schedule No. 4, 
were, respectively, almost double the 113,000 cubic yards of compacted 
embankments specifically called for by the words of the schedule 
itself. 

It seems to the Board, however, that, the Stoecker memorandum pos- 
seases none of the elements of a change in the “drawings and/or speci- 
fications” within the meaning of article 3. The memorandum simply 
consists of ‘a station-to-station computation of quantities of com- 
pacted and uncompacted embankment work, together with an esti- 
mate of the total amount of excavation for the same reaches of the 
canal, followed by these statements: 

Compacted embankment and embankment quantities shown are the 
cubic yards of excavation required to make the fills listed. 
T would not advise to waste any dirt in the waste area until all the 
compacted embankments and embankments are put in. 
This phraseology conveys no hint of an intention to change the re- 
quirements of the drawings and specifications, except in so far as such 
an intention might be suggested by the existence of a variation, if 
there were one, between the quantities computed in the memorandum 
and those called for by the drawings and specifications. 

Nor is there any basis in the record for a finding that the quantities 
computed in the memorandum were materially different from those 
actually needed in order to build the canal embankments to the dimen- 
sions and compaction standards prescribed by the drawings and speci- 
fications. Stoecker in his testimony supported the contracting offi- 
cer’s finding that the quantities stated in the memorandum were 
computed in accordance with the contract drawings (Tr. p. 236). 
The contractor did not seek to rebut this testimony, but, rather, con- 
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ceded that the work performed pursuant to the Stoecker memorandum 
was in substantial conformity with the contract drawings. Thus, 
the contractor by its notice of appeal admitted the findings of the 
contracting officer that “the estimated quantities of compacted em; 
bankment represented by the excavation requirements stated in Mr. 
Stoecker’s memorandum were within approximately 10,000 cubic 
yards or 5 percent of the actual quantities required by the specifica 
tions drawings”;* that “the quantities of compacted embankment 
actually placed by the contractor and paid for under applicable See 
ule items were essentially as shown on the specifications drawings, an 
in accordance with Mr. Stoecker’s memorandum” ; * and that “the spec- 
ifications drawings require the placement of some 200,000 cubic ys 
of compacted embankment whereas schedule pay Hem 129 aloe 
an estimate of only 113,000 cubic yards of compacted embankment.” 
Finally, counsel for the contractor in his reply brief of March 5, 1956, 
stated that there was no change in the drawings as such. 
The real pith of what the contractor contends is that the quantities 
of compacted embankment called for by the Stoecker memorandum 
and subsequently put in place by the contractor necessarily amounted 
to a change because they were nearly twice the quantities stated in 
the schedule. This contention is not compatible with the provisions 
of the contract. The authorities previously cited established that 
where the only basis for a claim is a difference between the number of 
units of work listed in the schedule of a contract and the number of 
units of work that need to be done in order to complete the job to the 
dimensions and standards elsewhere set out in the drawings and speci- 
fications, the effect of the “approximate quantities” provision is to 
cause those dimensions and standards to prevail over the estimated 
quantities of the schedule. The Stoecker memorandum in com- 
puting the work requirements of the contract on the basis of what was 
set out in the drawings, rather than on the basis of what was set out 
in the schedule, resolved the discrepancy between these two portions 
of the contract in exactly the way that the contract commanded and, 
therefore, made no change in the contract. 
While this disposes of the principal line of argument on which the 
contractor rests its case, certain subsidiary arguments advanced Kd 
it in support of the contention that a change occurred need to 
evaluated. : 
The first is that the drawings failed to show all of the dimensions 
to which the embankments were to be compacted. eter 
Armstrong testified at some length on this subject (Tr., pp. 1 


259). The Board has examined the portions of the drawings that 


3 See footnote to paragraph 14 of the findings. 
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were referred to in the course of his testimony, and finds they did 
adequately show the dimensions claimed to be lacking. In any event, 
this line of objection would seem to have been abandoned, since counsel 
for the contractor in his reply brief of March 5, 1956, stated that it 
“gppears to be immaterial” whether the drawings were ambiguous or 
not. 
“The next argument is that the Government did not furnish the 
contractor, prior to the bidding, with any cross-sections, mass dia- 
grams, or other data from which the contractor could have accurately 
related the dimensions given in the drawings to the actual topography 
6f the land across which the canal cuts and fills were to be made. 
This is true, but it does not follow that the contractor was thereby 
left without any reasonable means of finding out, independently of 
the figures contained in the schedule, what were the approximate 
quantities of compacted embankment that would be needed in order 
to comply with the requirements of the drawings and specifications. 
The topography of the canal route was, of course, & surface condition 
that could be seen and, if the contractor wished, measured. Stoecker 
testified that a rough estimate of the quantities of material needed 
for the construction of the embankments, which would probably have 
involved a margin of error of not more than 15 percent, could have 
een made from the information given in the specifications (Tr., pp. 
958-254). ‘Armstrong testified that he “could have” roughly com- 
these quantities from the information given on the draw- 
ings, but that it would have been “very impractical,” and that he 
did not do so because “it wasn’t my responsibility * * *” (Tr., p. 214). 
On the record as s whole, the Board finds that the contractor could 
have determined, by reasonable efforts in advance of the making and 
opening of its bid, that the quantities of compacted embankment called 
for by the drawings and specifications were substantially larger than 
those stated in the schedule. 

The contractor’s argument that it was taken by surprise by the 
Stoecker memorandum is also lacking in persuasiveness. The record 
would seem to indicate that the disruption of the contractor’s opera- 
tions was caused by the vagaries of nature and its own neglect in 
taking advantage of available sources of information, rather than 
by that memorandum. The contractor began work on the portion of 
the canal covered by Schedule No. 3 in June 1958, performed a large 

of the excavation work and some of the compaction work under 
that schedule during the summer, and by the end of September 1958 
was in a position to start excavation work on the portion of the canal 
covered by Schedule No. 4. According to his testimony, it would 
appear that Armstrong thought or hoped that enough naturally 
moist soil might be found in the lower parts of the deeper cuts, or 
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might be provided by rainfall while the work was in progress, to 
admit of the construction of the Schedule No. 4 embankments with the 
same amount of watering equipment that was used for the Schedule 
No. 8 embankments (Tr., pp. 206, 221-228, 226). This result, how+ 
ever, would be harder to achieve for Schedule No. 4 than for Sched 
No. 8, because, as already indicated, the fills on Schedule No. 4 w 
consume a much larger proportion of the material from the cuts than 
was true of Schedule No. 3. The summer of 1953, moreover, 
out to be unusually dry. Then, on September 29 the Stoecker memo; 
randum brought home the hard fact that the compacted embankments 
along the as yet unexcavated reaches of the canal would consume 
about 885,824 cubic yards out of excavations that were apt to aggre; 
gate not a great deal more than 376,036 cubic yards. Hence, it is 
easy to agree with the contractor that, in the light of the facts indi- 
cated by the memorandum, the watering equipment then on the job 
was inadequate to admit of the work on Schedule No. 4 being 
prosecuted at the pace which the excavation equipment could other, 
wise have maintained. 
But this does not mean that it was the Stoecker memorandum which 
threw the contractor’s work schedule “out of joint.” On the contrary, 
the weight of the evidence is to the effect that the contracting officer 
was quite correct in concluding that the information contained in the 


readily availed itself in time to avoid any disruption of its operations, 
since the figures set forth in the memorandum were a presentation in 
tabular form of data that also appeared in the mass diagrams. The 
preparation of mass diagrams is a customary excavation job procedure 
with which Armstrong was familiar. At the hearing, it was stipulated 
that Armstrong “was in the Bureau’s office on two or more occasions st 
which time he was shown certain mass diagrams by Mr. Nelson and 
Mr. Stoecker, which included mass diagrams for Schedule No. 4,” and 
that “the two or more occasions on which Mr. Armstrong visited the 
Bureau’s office and was shown the mass diagrams was in the month of 
June 1953” (Tr., p. 256). Stoecker, who had immediate supervision 
over the preparation of the mass diagrams, and Olin Gray, his superior, 
both testified that the mass diagrams, including those for Schedule No. 
4, were completed during the first part of the month of June 1953, 
that the earth quantities then shown on the diagrams were not 
sequently changed to any material extent (Tr. pp. 231, 287, 238, 
944). In the light of all the evidence it is fair inference that the 
contractor could easily have obtained, shortly after receiving the notice 
to proceed on June 2, 1988, the identical information on which it bases 
its claim of surprise. 

The one remaining question is whether an equitable sdjustment is 
due the contractor for a part of the overrun in compacted embankment 
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work that seems to have been brought about by minor revisions in the 
plans for this work made after the specifications were issued for 
bidding. The contracting officer did not particularize these revisions 
other than by saying that “in some instances sections of full compaction 
were extended longitudinally approximately 8 feet beyond the limiting 
stations shown on specifications drawings,” and by indicating that 
there were “other minor revisions.” He found that the increase in 
quantities attributable to the revisions amounted to approximately 
4,150 cubic yards, or slightly less than 2 percent of the total amount 
of compaction work performed under Schedule No. 4, and also found 
that this increase in quantities “could not have affected the contractor’s 
operations appreciably.” * The contractor specifically admitted these 
findings in its notice of appeal, and did not press the issue either in its 
briefs or at the hearing. Moreover, the record contains no evidence to 
show that the particular 4,150 cubic yards of overrun that resulted 
from these revisions in the plans in any way increased the contractor’s 
costs. Because of these circumstances, the Board cannot consider this 
minor part of the overrun as a factor in the appeal. 

In view of the established facts and applicable legal authorities, 
the Board must conclude that the so-called Stoecker memorandum did 
not amount to a change and that the contractor is not entitled to an 
equitable adjustment either by reason of the issuance of the memoran- 
dum, or by reason of the erroneous estimate of compacted embank- 
ment work included in Schedule No. 4, or by reason of the quantities 
of such work actually performed under the contract. It follows that 
this claim must be denied. 

Claim No. 4: Damage to Tractor Bulldozer 


This is a claim for compensation in the amount of $5,417.62 on 
account of damage to one of the tractor bulldozers operated by the 
contractor, and for loss of its use while under repair. It is alleged 
that the bulldozer was damaged in the course of the contractor’s opera- 
tions when it struck an underground gas pipe line belonging to the 
Kansas-Nebraska Natural Gas Company. 

The accident occurred while the contractor was grading the right-of- 
way for a road, required by the contract, that intersected the pipe line. 
The contractor contends that the location of the pipe line was not 
accurately revealed either by the contract drawings or by the stakes 
which had been set to show the line and grade of the road. The 
Government contends that the true location of the pipe line was re- 
vealed by one of the drawings, although on another an incorrect 
location was given, and that the stake which was supposed to show 
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the place where the pipe line would be found had been set by an 
employee of the gas company, rather than by Government 
The contracting officer denied the claim on the ground that it 
constituted a claim for unliquidated damages which the provisions 
of the contract gave him no authority to entertain and settle. At the 
hearing, counsel for both the contractor and the Government indi- 
cated, without waiving any rights, that they acquiesced in this con- 
clusion, but asked that the Board make an independent determination 
of the jurisdictional question (Tr., p. 261). 
The Board considers that the instant claim is based either on an 
alleged breach of contract by the Government, or on an alleged tortious 
act of the Government. In either event, neither the Board nor the 
contracting officer has authority under the terms of the contract to 
determine the dispute. A like decision was recently rendered by the 
Board in a case where damage to, and loss of use of, a contractor’s 
equipment was alleged to have resulted from the manner in which the 
equipment had to be operated in order to carry out the work instruc- 
tions given by Government personnel.” Accordingly, the appeal, in 
so far as it involves this claim, is dismissed for want of jurisdiction. 
Claim No. &: Suspension of Work 


This is a claim for compensation in the amount of $3,018.92 based 
upon the contention that the Government ordered s suspension of 
work and that the delays thereby brought about increased the con- 
tractor’s costs by the amount stated. 

The alleged suspension involved portions of the contract work that 
affected pipe lines of the Kansas-Nebraska Natural Gas Company, 
and that necessitated the working out of arrangements with the latter 
for the protection of the pipe lines. The contractor appears to main- 
tain that, under date of December 15, 1953, the authorized repre- 
sentative of the contracting officer wrote a letter, addressed either to 
the contractor or to one of its subcontractors, ordering that work on 
the pipe line crossings be suspended; and that this suspension con- 
tinued in effect until January 8, 1954. This letter was not produced 
by the contractor, and the Government asserts that a search of the files 
has revealed no evidence that such a letter was ever written or sent. 
The Government also maintains that any work stoppages which oc- 
curred during the period of the alleged suspension were due to disputes 
or misunderstandings between the contractor and the gas company. 

In the absence of the production of a written suspension order or, 
of clear and convincing evidence that such an order was actually 
issued, the Board finds that the contractor has not met the burden of 
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proving that a suspension of work was, in fact, ordered by the 
Government. 

The standard form Government contracts have been consistently 
construed as not authorizing administrative consideration and settle- 
ment of claims for increased costs incurred solely by reason of delays 
of the Government, unless an express authorization for the adminis- 
trative allowance of such claims has been included in the contract. 
The only provision in the present contract which conceivably could 
be read ag constituting such an authorization is paragraph A-14 of 
the standard specifications, entitled “Suspension of Work.” It pro- 
vides as follows: 

The Government may at any time suspend the whole or any portion of the 
work under this contract but this right to suspend the work shall not be con- 
strued as denying the contractor actual, reasonable, and necessary expenses due 
to delays, caused by such suspensions, it being understood that expenses will not 
be allowed for'such suspensions when ordered by the Government on account of 
weather conditions or on account of the failure of Congress to make the neces- 
sary appropriations for expenditures under the contract. 

This paragraph, however, obviously has no application to a situation 
where, as here, there is no showing that the performance of the work 
was suspended in any way by the Government.” 

The instant claim was denied by the contracting officer on the 
ground that it constituted a claim for unliquidated damages which the 
provisions of the contract gave him no authority to entertain and 
settle. At the hearing, counsel for both the contractor and the 
Government indicated, without waiving any rights, that they 
acquiesced in this conclusion, but asked that the Board make an inde- 
pendent determination of the jurisdictional question (Tr., p. 261). 

The Board considers that the claim is, for the reasons indicated in 
the: preceding discussion, one which neither it nor the contracting 
officer has authority to decide under the terms of the contract. Ac- 
cordingly, the appeal, in so far as it involves this claim, is dismissed 
for want of jurisdiction. 


Claim No. 8: Extra Work in Construction of a Berm 


Claim No. 6, as presented to the contracting officer, consisted of 
three subitems, to which a fourth was later added by the contractor. 
No appeal was taken from the contracting officer’s decision on subitem 
3. At the hearing subitem 4 was withdrawn by the contractor, and 
subitem 1 was remanded to the contracting officer for further con- 
sideration. |Aceordingly, subitem 2 is the only part of claim No. 8 
now before the Board. 

This subitem is for additional compensation in the amount of 
$1,500 for extra work alleged to have been performed by the ‘con- 
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tractor in the construction of a berm in the vicinity of Station 1892. 
At the time the contracting officer made his findings with respect to 
this claim, he was under the impression that as a result of a conference 
which he had had with the president of the contractor the claim was 
being withdrawn, and he did not, therefore, go into much detail con- 
cerning its nature. Unfortunately, the testimony taken at the hearing 
still leaves in considerable uncertainty both the particulars of the 
work claimed to be extra and the precise circumstances that led 'to its 
performance. Seemingly, the construction of the berm necessitated 
the excavation of additional earth from areas already graded, with 
the result that some of the grading had to be done over again, and, 
apparently, it is this grading work for which the contractor claims 
additional compensation. It is also not entirely clear whether the 
berm had to be constructed as a result of an error made by Govern- 
ment personnel, or as a result of a change in plans by the Government. 
The situation is further complicated by a dispute between the Govern- 
ment and the contractor over the issue whether the work performed 
was covered by a binding oral agreement under which the contractor 
was to perform all of the additional work, including the grading, at 
the unit price for excavation fixed by the contract, this being 18 cents 
per cubic yard." The Government contends that such an agreement 
was made by Roy Cheek, the contractor’s superintendent, who had 
been authorized to act for it, and by Stoecker and Gray as representa- 
tives of the United States. 
Only Armstrong testified on behalf of the contractor concerning 
this agreement. The Board does not construe his testimony as 
amounting to a denial that the agreement was made as alleged. Pay- 
ment was made to the contractor pursuant to the agreement, and 
Armstrong knew that a change was being made in the plans for he 
testified that, although he was not present when the work was 
commenced, he “had seen the stakes as they were reset” (Tr., p. 140). 
Moreover, the contractor did not call Cheek to testify either that he 
had not made the agreement, or that he was not authorized to make 
the agreement. Armstrong himself testified oT oc Se 
authorized to make the agreement, although at the request of 
Government, he had written a letter to Boyce, the Construction En- 
gineer, under date of August 21, 1956, in which he had stated: “This 
is to advise you that in my absence, Roy Cheek will be the one for your 
representatives to contact with reference to any portion of the con- 
struction work.” * Armstrong did not consider this letter appli 
however, because, as he testified, he was in his office in Franklin pr 
“No written orders for the performance of the work were given (Tr., p. 151). 
st tat Saareee thle ts pal seperntnacs ttn work oe St 


vided: “The contractor shall give bis personal superintendence to the work or ha’ 
t foreman or superintendent, satisfactory to the contracting officer, on the 
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with the siphon crews at the time the agreement was made, and his 

superintendent was not authorized to make any agreement which 

would result in a change in the work. 

The Board has no doubt: that the agreement concerning the con- 
struction of the berm was made in the form and manner alleged by the 
Government. It does not deem it necessary to decide, however. 
whether the agreement was binding on the contractor, and whether 
consideration of the present claim is barred thereby. 

The burden of proving a claim for additional compensation is al- 
ways on the contractor, and it had not met this burden in at least two 
important respects. 

In the first place, the record gives no satisfactory answer to the 
question whether the work performed was work that did not come 
under paragraph B-5(a) of the standard specifications, which per- 
mits variations in “the slopes of excavations or the slopes of embank- 
ments and the dimensions dependent thereon,” and stipulates that 
payment for such work will be made at unit prices unless the con- 
tracting officer has determined that unit costs have been increased or 


decreased as 2 result of the variation; or under paragraphs B-11(a) 
and (b) of the standard specifications which include provisions that 
embankments shall be compacted “to the elevation and to the top 
widths and side slopes shown on the drawings or prescribed by the 
contracting officer,” and that payment will be made at unit prices for 


change in the speci ‘ons which entitled the contractor to an equi- 
table adjustment, the contractor has failed to establish that the $1,500 
which it claims is the amount which should be allowed. It is impor- 
tant to note that the contract made no provision for payment for 
grading work as such. Paragraphs B-5 and B-9 of the standard 
specifications define excavation as including, among other things, the 
grading of the floor, slopes, and other features of the canal and its 

paragraphs, payment for the excavation 

cable unit price, constitutes payment as 

canal areas from which the earth is re- 


has been paid 
excavation unit price, it is ap that its cl 
compensation on account of work for which it has already been paid 
at the contract rate. 
The evidence is quite insufficient to support a claim of this character. 
Armstrong testified that the $1,500 sought by the contractor did not 
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represent the cost of additional labor, but only an additional charge 
for the machinery involved in the grading incident to the construction 
of the berm. “That is only the charge for the machinery that it took 
to re-do the sloping and get it back into the same shape that we had 
gone through before,” he testified. Then the question was put to him: 
“There is no damage factor in here for having to bring back this equip- 
ment to do this work and taking it off some other project?”, and he 
replied: “No, we didn’t, The equipment was there.” (Tr., p. 187.) 
There is nothing in the record to show that the construction of the 
berm necessitated more extensive use of grading machinery in pro- 
portion to the volume of material excavated then did the construction 
of the other features of the canal. Abserit such a showing, it would 
be hard to find that the unit price for which the contractor was willing 
to grade, as well as excavate, a number of miles of canal was lees than 
a fair price for the excavation, including grading, of this particular 
berm. Moreover, Armstrong also testified that, although he had re- 
ceived payment for the berm at the éxcavation unit price, he had not 
allowed the Government any credit for this payment in computi 
the amount of the claim (Tr., p. 140). Even if the $1,500 ware to 
accepted as a fair measure of the cost.of the grading work, the con; 
tractor would not be entitled to recover more than the difference be; 
tween this amount and the sums already paid on account of the 
work. There is no way of determining from the record what this 
difference would be, and, conceivably, the $1,500 could be Jess than 
the sums already paid. The Court of Claims has uniformly held that 

damages goes to the point where 


#9 Bastern Contracting Co. v. United States, 97 Ct. Cl. 841, 355 (1948) ; dddteon Miler, 
Ino. V. United States, 108 Ct, Cl. 518, 567, cert. dented, 883 U. 8. 886 (1947) ; Bhepheré ¥. 
Vatted States, 126 Ct. Cl. 724, 736 (1958). 
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cisely when the work on the berm was done, the president of the con- 
tractor knew that it had been done, and did not protest or make a 
claim for additional compensation until he executed a release on con- 
tract on December 20, 1954, which was three and a half months after 
September 5, 1954, when the portion of the canal involved in the claim 
had been completed and accepted. Under the authorities the right of 
a contractor to an equitable adjustment is dependent upon timely com- 
pliance with the protest provision.“ It has been held, to be sure, that 
the protest requirement must be deemed to have been waived if the 
contracting officer has co! idered the claim on the merits* While 
the contracting officer in this case did to an extent discuss the merits of 
the claim, he did so only because he was under the impression that 
the claim had been withdrawn. In such a situation, it would hardly be 
appropriate to imply a waiver. Nor do the circumstances of the pres- 
ent case offer sufficient ground for now waiving the failure to protest. 
It may well: be that the uncertainties and perplexities revealed by the 
record in the present case would not exist if timely protest had been. 
made. The Court of Claims has emphasized the importance of pro- 
cedural requirements in enabling the contracting officer to investigate. 
a claim while its basis can still be ascertained readily.” 

Hence the claim for additional compensation under subitem 2 of 
Claim No. 8 must be denied. 


ConcLusion 


Therefore, pursuant to the authority delegated to the Board of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
2509, as amended; 19 F. R. 9428), the decisions of the contracting 
officer dated April 15, 1955, and March 28, 1955, denying the claims 
of the contractor described in and covered by this decision, are 
affirmed. 


Topore H. Haas, Chairman 
Wuiux Szactz, Member 
Hensrer J, Suavcuter, Member. 


% United States V. Moorman, 888 U. 8. 457 (1950) ; J. 4. Ross & Co. v. United States, 
126 Ct. Cl. 828 (1958) ; Cauldwell-Wingate Co. v. United States, 109 Ct. CL 198 (1947) i 
United States v. Madsen Construction Oo., 189 F. 24 613 (6th Cir. 1943) ; Weloh Industries, 
Inc., 61 I. D. 68 (1952). 

% Charles Thompeon V. United States, 91 Ct. CL 166, 179 (1940) ; Callahan Construction 
Co. v. United States, 91 Ct. Cl. 538, 610-11 (1940) ; Grier-Lowrence Construction Co., 
Inc. ¥. United States, 98 Ct. Cl. 434, 461-62 (1948) ; Jack Willson, 62 I. D. 225 (1955) ; 
BR. P. Bhea Co., 62 I. D. 456 (1955) ; Korshoj Construction Oo., Inc., 68 I. D. 129 (1956). 

% See, for instance, J. 4. Koss & Co. v. United States, 126 Ct. Cl. 823, 349-80 (1953) 
and Cauldwell-Wingate Co. v. United States, 109 Ct. Cl. 198, 224 (1947). 
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UNITED STATES STEEL CORPORATION 


A-27271 
Decided September 10,1968 


Rules of Practice: Private Contests 
‘An application to contest outstanding coal prospecting permits will not bp 
allowed where the allegations of the applicant, even if proved, would not 
affect the validity or legality of the permits. 
Bules of Practice: Private Contests 
One who merely hopes to lease land is not qualified as a contestant under that 
provision of the rules of practice which permits those “seeking to acquire 
title to or claiming an interest in the land involved” to apply to contest the 
claims of others in the public lands. 


APPEAL FEOM THE BUREAU OF LAND MANAGEMENT 


The United States Steel Corporation has appealed to the Secretary 
of the Interior from a decision by the Acting Director of the Bureau of 
Land Management dated September 2, 1955, wherein it was held that 
it was proper for the manager of the land office at Denver, Colorado, 
to treat as a protest a document filed by the corporation—designated si 
the corporation as a “contest”—and to dismiss the protest witho 
ordering that a hearing be held on the allegations made therein against 
the validity of two coal prospecting permits (Colorado 08172 and 
08173) issued to the Larsen Mining Company. 

The two prospecting permits were applied for by the company on 
March 24, 1954, and were issued to the company on June 16, 1954, 
pursuant to the provisions of the Mineral Leasing Act, as amended 
(30 U. S. C., 1952 ed., sec. 181 e¢ seg.). Those provisions of the act 
relating to coal lands and pertinent to this appeal are con! i 
in section 2 of the act, which, as amended by the act of June 3, 1 
(30 U.S. C., 1952 ed., sec. 201), provides : 

Sec. 2. (a) The Secretary of the Interior is authorized to divide any of the 
coal lands or the deposits of coal, classified and unclassified, owned by the United 
States, outside of the Territory of Alaska, into leasing tracts of forty acres 
or multiples thereof, and in such form as, in his opinion, will permit the most 
economicn] mining of the coal in such tracts, but in no case exceeding two 
thousand five hundred and sixty acres in any one leasing tract, and 
he shall, in his discretion, upon the request of any qualified applicant or on 
own motion, from time to time, offer such lands or deposits of coal for leasing, 
und shall award lenses thereon by competitive bidding or by such otber 
ns he may by general regulations adopt, to any qualified applicant. * * © 

(b) Where prospecting or exploratory work is necessary to determine the 
existence or workability of coal deposits in any unclaimed, undeveloped area, 
the Secretury of the Interior may issue * * ° prospecting permits for a 
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term of two years, for not exceeding two thousand five hundred and sixty 
acres; * es ® 

On June 28, 1954, shortly after the issuance of the permits, the 
document which gives rise to this appeal was filed in the Denver land 
office. The corporation alleged that at the time the applications for 
the permits were filed and long prior thereto the lands embraced in 
the prospecting permits were not lands on which prospecting or ex- 
ploratory work was necessary to determine the existence or workability 
of the coal deposits therein, that the Larsen Mining Company knew 
at the time it filed its applications that the lands contained mineable 
‘and workable coal beds, and that the company knew of the corpora- 
tion’s plan to file applications for coal leases on those lands. The 
corporation requested that it be given an opportunity to appear before 
appropriate officials of the Department for the purpose of proving its 
allegations. ‘It requested that the prospecting permits issued to the 
company be canceled and that the lands be offered for leasing by 
competitive bidding. 

In his decision dated July 28, 1954, the manager, reciting that the 
permits had been issued after the receipt of a report from the Geologi- 
cal Survey which stated that the lands may contain deposits of coal 
but that prospecting was necessary to determine the presence of coal 
beds of workable thickness and extent and that the lands were properly 
subject to the prospecting provisions of the act and reciting, further, 
that after the receipt of the document in question the Geological Sur- 
vey had again been called upon for a report, which report reaffirmed 
the previous recommendation of the Geological Survey, dismissed 
the protest and denied the corporation’s request that the permits be 
canceled and its request that the lands be offered for lease by com- 
petitive bidding. 

The Acting Director, in affirming the action of the manager, held 
that the corporation could not contest the issuance of the permits, that 
the manager was correct in treating the document as a protest, and that 
the rules of practice of the Department, 43 CFR, Part 221; do not 
require that a hearing be accorded on a protest. 

In its appeal, the corporation contends that the Acting Director 
erred in holding that the document was a protest; that the erroneous 
determination by the Geological Survey that the lands require addi- 
tional prospecting to determine the existence and workability of the 

‘The rules of practice were completely revised on March 20, 1956 (21 F. B. 1860). The 
revision became effective on May 1, 1956, as to contests and protests initiated or filed on 
or after that date. The revised rules governing contests and protests appear under subpart 
C of 43 CFR, Part 221 (21 F. B. 1862). The rules as they existed prior to the revision 
and as they appear in the 1954 edition of Title 43 of the Code of Federal Regulations con- 
tinue to apply with respect to contests and protests initiated or filed prior to that date; 


consequently all references to the rules of practice in this decision are to the 1954 edition 
of 43 CFE. 
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coal deposits and the misrepresentations of the Larsen Mining Com- 
pany as to the need for additional prospecting work materially affect 
the legality and validity of the permits in a manner not shown by 
the records of the Bureau of Land Management. It contends that the 
document actually initiated a contest and gave the corporation the 
status of a contestant because it is one “seeking to acquire title tp 
or claiming an interest in” the lands included in the coal prospecting 
permits and that it is entitled to a hearing on the charges made. 
The rule upon which the corporation relies (43 CFR 221.1 (a)) 
provides: 
Contests may be initiated by any person seeking to acquire title to, or claim- 
ing an interest in, the land involved, against a party to any entry, filing, or other 
claim under laws of Congress relating to the public lands, because of priority of 
claim, or for any sufficient cause affecting the legality or validity of the claim, 
not shown by the records of the Bureau of Land Management. 
Under the rule, contests may be initiated only by private parties 
“seeking to acquire title to, or claiming an interest in” land embraced 
in claims of other private parties in the public lands. If a person can 
qualify as a contestant within the meaning of the quoted phrase, he 
can bring a contest on two grounds only: first, that he has a prior 
claim to the land, or, second, that there is a sufficient cause affecting 
the legality or validity of the challenged claim not shown by the 
records of the Bureau of Land Management. | 
The corporation does not assert any prior claim to the lands invol 
in the coal prospecting permits. It does contend, however, that the 
allegations in its document show sufficient cause affecting the legality 
or validity of the coal prospecting permits not shown by the records 
of the Bureau of Land Management to entitle it to a hearing. 
Assuming for the present that the corporation meets the require- 
ments of a contestant under the rule, the question arises whether 
permits can be attacked by way of a contest on the basis of an alleged 
erroneous determination by the Geological Survey that the lands are 
subject to the prospecting provisions of the Mineral Leasing Act 
rather than to the leasing provisions of that act. 
The law under which the coal prospecting permits in question were 
issued vests in the Secretary of the Interior authority to divide coal 
lands into leasing tracts in such a manner as, in his opinion, will per- 
mit the most economical mining of the coal in such tracts and to 
determine whether prospecting or exploratory work is necessary to 
show the existence or workability of coal deposits on the public do- 
main. Until he has sufficient information upon which to base an 
intelligent opinion as to how the coal lands should be divided in 
economical leasing units, it is obvious that he cannot offer the 
for lease. He may, however, issue prospecting permits covering lan: 
which, in his judgment, require prospecting or exploratory work to 
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determine the existence or workability of coal deposits in any uD- 

clsimed, undeveloped area. 

The corporation’s allegations that the lands covered by the prospect- 
ing permits are not lands where prospecting or exploratory work is 
neceasary to determine the existence or workability of coal deposits 
and that this conditi at the time are in reality 


Survey stated 

the lands for which the perm! 
In a memorandum 

permits, the Geological Survey 

“being underlain with 

The report continued : 


Again, after the application 

in a report dated July 28, 1954, noted 

application to contest that: 

On the basis of evidence derived from varied sources, t bas been determined and 
is generally Ixnown that said lands contain workable coal deposits. 


The report stated with respect to this statement: 


«“e © © whereby it bas generally known that such 
lands contain workable coal deposits”, and the review substantiates the Survey's 
original recommendation that prospecting be authorised. 

Survey records show that the lands lie at distances of % to 1% miles 


and elsewhere the 
have proven to be 


erratic. 

ee iaw of the reports trom the field of the Mining Branch shows that, except 
by inference, there 1s no evidence known that the lands involvet contain any 
by ios of coat, and thet, in the absence of any data on the coal seams that May 
be there contained, tt is impossible to recommend a logical division of these lands 
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Into leasing tracts in such form as would permit the most economical mining of 
the coal in the tracts, as required by the Leasing Act, or to recommend equitable 
lease terms as to required investment and royalty rates. 
Thus it would appear that at the time the permits were issued the 

t was without sufficient information to enable it to divide 

the lands applied for into leasing tracts which would permit the most 
economical mining of the coal, if any, in such tracts and that prospect- 
ing work was necessary to determine the thickness of the seams which 
might exist in the lands and their workability. Cf. Zmil UsideWi, A. 
Ben Shalit, unreported (A-26277, Oct. 2, 1951). 
The corporation is contending, basically, that, although the Depart- 
ment may not have had sufficient information at the time the permits 
were issued to make a determination that the lands were subject to 
leasing, the corporation does have such information and is entitled to 
present it by way of a contest proceeding. Under the rule on contests, 
however, the corporation is entitled to present the information only 
if it would affect the legality or validity of the permits that have 
been issued. This raises the question whether the Secretary, having 
made a determination of fact that land is subject to prospecting only 
and having acted upon that determination by issuing a permit, can 
later cancel the permit upon acquiring information which, had it 
been in his possession earlier, would have Jed him to make a 
determination that the land was subject only to leasing. 
The issuance of a permit creates a legal relationship between the 
Government and the permittee under which the latter obtains certain 
rights with respect to the land included in the coal prospecting per- 
mit. The corporation has pointed to no authority, and the Depart- 
ment is aware of none, which would permit the termination of that 
legal relationship on the ground that the Secretary was wrong in his 
determination that the land requires additional prospecting. 
While the Department has stated by way of dictum in Purvis v, 
Witt, 49 L. D. 260 (1922), that a duly corroborated document suffi; 
ciently alleging failure on the part of an oil and gas permittee, not 
shown by the records of the Bureau of Land Management, to com; 
ply with statutory requirements of the Mineral Leasing Act should 
be received and that it may, if found proper and sufficient, form 
the basis of an order for a hearing, that decision is not authority 
for the propesition that one may challenge a prospecting permit on 
‘the ground that the lands are not in need of prospecting. There the 
Department was concerned with an allegation that the permittee, 
after the issuance of his permit, had failed to comply with a condition 
of his permit, required by the Mineral Leasing Act, and that therefore 
the permit should be canceled. The Department stressed that com 
pliance with the condition involved, the monumenting of the ground, 
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was ordinarily not » matter of record or actually known to the Depart- 
ment. Here the charge is that the permits should not have been 
issued to the Larsen Mining Company, not that the company has 
violated a condition of the permits. And the charge is that the 

erred in a determination of fact which he was required to 
make, and did make, prior to the issuance of the permits. 

The Department has held that prospecting permits, once issued, 
are not subject to collateral attack and that an attempt, after the 
issuance of the permits, to show that the information upon which the 
Department acted in issuing the permits was erroneous, comes too 
late. Carl Nyman, 59 I. D. 288 (1946) ; of. Emil Usibelli and A. Ben 
Shallit, 60 I. D. 515 (1951). 

The corporation contends that the Vyman case is not applicable to 
the present situation because, in that case, the attack was a collateral 
one which came some 3 years after the issuance of the permit, while it 
filed its application to contest almost immediately after the permits 
were issued. The corporation argues that its application to contest 
was timely filed and that it is a direct attack. However, the fact re- 
mains that the corporation’s document was not filed until after the 
permits had been issued and until after a valid right had vested in 
the permittee to prospect the lands for a given time. The Nyman 
case, like the reported U/sibelli case, holds that the issuance of prospect 
ing permits creates certain rights in the permittee which are not sub- 
ject to attack on the basis of an allegation that the lands are subject 
to the leasing rather than the prospecting provisions of the Mineral 
Leasing Act. 

‘A recent decision of the Department is in point. Under section 17 
of the Mineral Leasing Act, as amended (80 U. S. C., 1952 ed., sec. 
228), lands believed to contain oil or gas deposits are subject to leasing 
by the Secretary. Section 17 provides that when the lands to be 
leased are Within any known geological structure of a producing oil 
or gas field, they shall be leased by competitive bidding. When the 
lands are not so situated, they are to be leased to the first qualified 
applicant. Section 32 of the act authorizes the Secretary to fix and 
determine the boundaries of any structure or oil or gas field (30 
U.S. C., 1952 ed., sec. 189). These provisions of the Mineral Leasing 
Act, which'apply to public lands, are made applicable to acquired 
lands by section 3 of the Mineral Leasing Act for Acquired Lands (30 
U.S. C., 1952 ed., sec. 352). 

In Mow Barash, The Texas Company, 63 I. D. 51 (1956), the Depart- 
ment was confronted with some acquired lands leases which had been 
issued upon competitive bidding pursuant to a recomunendation of the 
Geological ‘Survey. Subsequently, the Geological Survey reported 
that it had not at the time of its earlier recommendation determined 
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that the lands were situated on a known geological structure of a pro- 
ducing field and that in fact only a small portion of the lands was so 
situated. Thereupon the Director of the Bureau of Land Manage- 
ment canceled the leases as to the lands reported not to be on a struc- 
ture. In the decision cited, the Director’s decision was reversed, 
Department holding that the first recommendation of the Geologi 
Survey amounted to a determination that the lands in question were 
situated on a known geologic structure and that, there being no inter- 
vening rights, there was no justifiable basis for canceling the leases be- 
cause the Geological Survey had later determined that the lands were 
not situated on a known geologic structure. 
It is clear, therefore, that although the information asserted to be 
in the possession of the corporation might have caused the Departinent 
to refuse to issue permits-for the lands in question and to offer the 
lands for leasing instead, the Department now has no valid basis for 
canceling the permits. It follows that any such information which 
the corporation might have would not affect the legality or validity 
the permits issued to the Larsen Mining Company. It further follo 
that the allegations respecting the erroneous determination as to the 
availability of the lands for prospecting permits are not sufficient ca’ 
to support a contest and that unless the corporation’s other allegations 
show such cause it is not entitled to have its document treated as a 
contest or to demand a hearing thereon. 
The allegation that the Larsen Mining Company knew of the 
corporation’s intention to apply for leases on the lands would not, 
if proved, affect either the legality or the validity of the steamer 
permits and the allegation that the company, in its applications for 
permits, misrepresented the true facts with respect to the lands is not 
borne out by the applications themselves, which are a part of the 
records of the Bureau of Land Management. The applications, in fact, 
made no representations respecting the character of the coal deposits 
in the lands or that the lands were undeveloped lands where p: 
ing or exploratory work was necessary to determine the existence or 
workability of coal deposits. The company merely applied for the 
permits, stating that it had an agreement to work certain adjacent fee 
lands and stating that if prospecting work should prove successful it 
might be possible to work the lands applied for together with the 
fee lands or that it might be necessary to operate each unit separately, 


tions can be said to have misrepresented the facts relating to the neetl 
for prospecting. In any event, the Department makes its own invee- 
tigations and determinations with respect to the need for p’ 
regardless of what representations an application for a coal 
ing permit may contain. Cf. Ted C. Mathews, A-26928 (January 


318} U. 3. STEEL CORP. 325 
September 10, 1956 


1954), wherein a decision that lands were not in need of additional 
prospecting work was upheld on the basis of a report from the Geolog- 
ical Survey which showed that such work was not necessary, notwith- 
standing the statements of the applicant to the contrary. 

Therefore, the corporation, having failed to show sufficient cause 
affecting the legality or validity of the coal prospecting permits not 
shown on the records of the Bureau of Land Management, was not 
entitled to have its document treated as an application to contest 
corto demand 2 hearing on the allegations therein. 

It becomes unnecessary, therefore, to determine whether the cor- 
poration has the qualifications of o contestant. It should be noted, 
however, that the mere hope that one may, in the future, acquire a 
lease on the land under the provisions of the Mineral Leasing Act is 
not sufficient. The rule limits contestants to those “seeking to acquire 
title to or claiming an interest in, the land involved.” The corpora- 
tion claims no interests in the lands included in the prospecting per- 
mits but it contends that it is within the rule because it seeks to ac- 
quire title to the lands by bidding for leases thereon in the event the 
permits are canceled and the lands are offered for lease by competitive 
bidding. While the corporation contends that a mere statement of 
intent to acquire title has uniformly been held by the Department to 
be sufficient to qualify a person as a contestant, it cites only one case, 
that of Herrin v. Stanley, 44 L. D. 579 (1916), to support its conten- 
tion. There Herrin applied to contest » desert land entry, alleging 
failure on the part of the entryman to comply with the desert land 
Jaw. Herrin stated, in response to the requirement that an applicant 
to contest state the law under which he intends to acquire title (48 
CFR 221.2 (¢)), that if the entry were canceled it was his intention 
to acquire title to the land under the provisions of the isolated tract 
law (43 U. S. C., 1952 ed., sec. 1171). The Commissioner of the Gen- 
eral Land Office rejected the application to contest on the ground that 
the method of acquisition of title proposed by the applicant did not 
carry any assurance that he would be entitled to acquire title under 
the isolated tract law since there was no assurance that he would be 
the highest bidder in the event the land were offered at public sale 
and, further, that it would be impossible for the applicant, if success- 
ful in his contest, to exercise the preference right accorded by the act 
of May 14, 1880 (43 U. S. C., 1952 ed., sec. 185), within the time al- 
lowed. The act of May 14, 1880, confers on any person who procures 
the cancellation of a homestead entry @ preferred right to enter the 
land for a period of 30 days after the cancellation. The Department, 
in reversing the Commissioner, held that while it was true that the 
applicant, if successful jn his contest, probably would not be able to 
secure the ordering into market of an isolated tract and its sale within 
the period of preference right accorded by the 1880 act, nevertheless, 
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his contest, if successful, would result in clearing from the records 
the desert land entry and subject the land to appropriate disposition 
under the public land laws. The Department noted that if-the 
were vacant and isolated, as alleged, the applicant could apply sf ele 
the same ordered into market and sold and if he were the highest bid- 
der at the sale and qualified, as stated in his affidavit to contest, could 
secure the land. The Department held that the contest affida 
stated a sufficient cause affecting the legality of the desert land en! 
and further that the method by which the contestant hoped to 
title to the land was a sufficient compliance with the act of 1880 an 
was not inharmonious with the spirit and intent of the rule of practice. 
That case, while it represents a perhaps too liberal construction of 
the preference right accorded by the 1880 act, nevertheless indicates 
the Department’s long time policy of allowing contests by those who 
assert no prior interest in the land only in those cases where, by statute, 
the successful contestant may assert a preference right to enter the 
land. Prior to the revision of the rules of practice effective aa 
1, 1911 (89 L. D. 895), there was no requirement that one who s0 
to contest the entry of another must be séeking to acquire the land 
himself or must specify the law under which he sought to acquire the 
land. Under the old rules, rule 1 provided that contests might be 
initiated by an adverse party or other person against any entry, fili 
or claim under laws of Congress relating to the public lands for any 
sufficient cause affecting the legality or validity of the claim. Rule 
2 provided that in every case of application for a hearing an affidavi 
must be filed by the contestant, fully setting forth the facts whic 
constituted the grounds of contest (31 L. D. 528 (1901)). But since 
the revision made in 1911, contestants, aside from those claiming & 
prior interest in the land, have been limited to those seeking to acquire 
title to land embraced in the claims of others. Since that time, con- 
test applications have been required to contain a statement of the law 
under which the applicant intends to acquire title and facts showing 
clearly that the applicant is qualified to do so. Under the revised 
rules, contest applications by those “seeking to acquire title to” the 
land have been rejected where the entry or filing challenged was made 
under a law which did not uccord a preference right of entry. See 
Malone v. State of Montana, 41 L. D. 879 (1912) ; Starrs et al. v. State 
of Oregon, 42 L. D. 205 (1918) ; Horace G. Weese, 45 L. D. 201 (1916); 
Gauss et al. v. State of Montana, 45 L. D. 458 (1916). 
The same test was applied in the case of Tieck v. McNeil, 48 L. D. 
158 (1921). There the Department held that an oil and gas prospect- 
ing permit issued under the Mineral Leasing Act was not subject to 
acontest. The Department said: 


The only. question rained by the protest is whettier an oft and gas permit is 
subject to contest by a third party. The only parties in the case of an ofl and gas 
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permit is the permittee and the United States and a contestant could acquire 
no preference right to a permit though the contest was sustained and the permit 
canceled. The enforcement of the stipulation [to mark the corners of the permit 
with substantial monuments] in a permit rests with the Department and evidence 
that the permittee is not complying with the terms of his permit is welcome but a 
contest-by a third party is not the proper procedure and the application is, there- 
fore, denied and the protest dismissed without right of appeal. 

Although the Department in Purvis v. Witt, supra, modified that 
case and held that it overlooked the distinction between a contest or 
protest which sets out material allegations of fact not disclosed by the 
records or known to the Department and » contest or protest which 
sets up matters which are disclosed by the records, known to the 

t, or which involve some matter not required to be per- 
formed by the law or regulations, the Purvis case makes no attempt to 
distinguish between a contest and a protest, nor does it discuss the 
qualifications of a contestant. There, a protest had been filed and, 
while the Department found the protest to be insufficient and dismissed 
it, it held that a duly corroborated protest or contest sufficiently alleg- 
ing failure to comply with the law on the part of an oil and gas 
permittee should be received and, if found proper and sufficient, might 
form the basis of an order for a hearing. The case did not hold that a 
contest application against a permit issued under the Mineral Leasing 
Act filed by one merely hoping to acquire a prospecting permit for 
himself would be allowed as such. The Department may, of course, 
order a hearing whenever a violation of the terms of a lease or permit 
is brought to its attention. No case has been found which would sup- 
port the corporation’s contention that one who merely hopes to lease 
land and who is not seeking to acquire title to the land is entitled to 
have his contest application allowed and to demand:a hearing thereon. 

In the circumstances and after a thorough consideration of the brief 
submitted by the corporation, the oral argument presented on behalf 
of the corporation in this office on July 16, 1956, at which representa- 
tives of the Larsen Mining Company participated, and of the reply 
memorandum which the corporation has submitted in refutation of 
the written summary or its oral argument filed on behalf of the 
Larsen Mining Company, it must be held that the United States Steel 
Corporation has not established its right to maintain a contest against 
the Larsen Mining Company or to demand a hearing on the allegations 
made by it that the coal prospecting permits issued to that company 
should be canceled. 

Accordingly, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 F. R. 6794), the decision of the Acting Director of the Bureau of 
Tand Management is affirmed. 

Epmounp T. Frrrz, 
Deputy Solicitor. 
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Oil and Gas Leases: Cancellation—Oil and Gas Leases: Six-mile Square 
Rule 
An offer to lease land which cannot be encompassed within a six-mile-square 
is subject to rejection and where a lease is issued for part of the land em- 
braced in the offer it must be canceled as to that land which is embraced 
in a proper offer filed prior to the issuance of the lease in order that the 
statutory preference right of the party first making a proper offer may be 
honored. 
Oil and Gas Leases: Lands Subject to 
Land included in an outstanding oil and gas lease is not available for leasing 
to others and an offzr to lease such land must be rejected. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Arnold R. Gilbert has appealed to the Secretary of the Interior 
from a decision by the Director of the Bureau of Land Management, 
dated November 21, 1955, which affirmed the action of the manager of 
the Colorado land and survey office in rejecting Mr. Gilbert’s two 
offers, Colorado 09382 and 09639, to lease certain land in Colorado 
under the provisions of section 17 of the Mineral Leasing Act, as 
amended (30 U.S. C., 1952 ed., sec. 226). 

On June 25, 1954, Mrs. Doris K, Miller filed an offer, Colorado 
08865, for, among other land, the S14 sec. 36, T. 1 S., R. 97 W., 6th 
P. M., Colorado. On September 14, 1954, the manager rejected Mrs. 
Miller’s offer as to the S14 sec. 36 because that land was included in 
outstanding leases. The manager noted that the rejected portion of 
Mrs. Miller’s offer was not within a 6—mile square with the balance of 
the land included in the offer. 

On October 12, 1954, Mr. Gilbert filed an offer, Colorado 09382, for 
portions of the land previously applied for by Mrs. Miller and, on 
November 10, 1954, Mr. Gilbert filed another offer, Colorado 09689, 
to lease the balance of the land originally applied for by Mrs. Miller, 
except that-in sec. 36, T.1S., R. 97 W. 

In the interval between the filing of the two Gilbert offers, the 
manager, on October 19, 1954, issued a lease to Mrs. Miller covering 
all of the land remaining in her offer after his rejection of September 
14, 1954. On January 20, 1955, the manager rejected both of Mr. 
Gilbert’s offers because the land was then under lease to Mrs, Miller. 

Mr. Gilbert contends that the Miller lease is invalid and subject to 
cancellation. He contends that the lease was issued in violation of 
departmental regulations 48 CFR, 1958 Supp., 192.42 (d) and 
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192.42 (gr) then in effect and in violation of Item 9 of the General 
Instructions printed on the back of the “Offer to Lease and Lease” 
form. 

Section 17 of the Mineral Leasing Act, as amended, under which 
the. Miller: lease was issued, provides that Jand which is available 
for noncompetitive leasing shall be leased to the first party making 
application for the land who is qualified to hold a lease. Implicit in 
the requirement that the land must be leased to the party first making 
application therefor who is qualified to hold a lease is that the party, 
in order to enjoy the advantage of being the first applicant for the 
land, must coinply with the requirements of the Department governing 
such applications. Madison Oils, Inc., T. F. Hodge, 62 I. D. 478 
(1955) ; cf. McKay v. Waklenmaier, 226 F. 2d 35 (App. D. C., 1955). 

The pertinent provision of the first regulation referred to by Mr. 
Gilbert is as follows: 


© © Each offer * * * must cover only lands entirely within a 
six-mile square. * * * 


The second regulation referred to provided: 


‘An offer will be rejected and returned to the offeror, and it will confer no 
priority if it is not completed in accordance with the regulations in Parts 
191 and 192 and the instructions printed on the lease form * * *, When an 
offer is rejected under this paragraph, the offeror will be given an opportunity 
to file a. new offer within 30 days from the date of service of the rejection, and 
the fee and rental payments on the old offer will be applied to the new offer 
if the new offer shows the serial and receipt number of the old offer. The cor 
rected offer will retain the same serial number, but the effective date of priority 
will be as of the date such new offer was received.* 


The instruction to which Mr. Gilbert refers reads: 


The offer will be rejected and returned to the offeror and will afford the appli- 
cant no priority if * * © the lands are not entirely within a 6-mile square * * * 

The Miller offer, at the time it was filed, was for land which could 
not be embraced within a 6-mile square. Under the regulations and 
the instruction quoted above, it is obvious that the offer was subject 
to rejection. It conferred no priority on Mrs. Miller and, because it 
did not comply with the requirements of the Department, Mrs. Miller 
enjoyed no ddvantage over subsequent offerors for the same land by 
virtue of having filed an application which was subject to rejection. 
In other words, she was not the first qualified applicant. 

Apparently Mr. Gilbert’s offer Colorado 09382, filed on October 12, 
1954, for a portion of the land embraced in the Miller offer, was the 
first offer filed subsequent to Mrs. Miller’s offer and, if Mr. Gilbert 

243 CFR 192.42 was revised on December 7, 1964 (19 F. E. 9275). No change was 


made in the requirement quoted above from sec. 192.42 (d). Under sec. 192.42 (g), ar 
revised, offerors are no longer given 30 days within which to file new offers, 
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was otherwise qualified to hold a lease under the provisions of the 
spying for he Ind, Me Giber enjoyed owataary peferenc 
judi 


applying for the Jand. Mr. Gilbert enjoyed a statutory pre 
right to a lease on that land and his right to the lease was prej 
by the issuance of the lease to Mrs. Miller. 

In such a situation, the Miller lease must be canceled as to that por- 
tion thereof which is embraced in Mr. Gilbert’s first offer, Colorad 
09882, Ct. Russell Hunter Reay v. Gertrude H. Lackia, 60 I. D. 29 
(1947) ; Transco Gas & Oil Corp., 61 I. D. 85 (1952) ; C. 7. Hegwer 
et al., 62 I. D. 77 (1955). Therefore, the decision of the Director of 
the Bureau of Land Management, insofar as it affirmed the rejection 
of Mr. Gilbert’s lease offer Colorado 09382 must be reversed. 

However, the situation is different with respect to the second offer, 
Colorado 09689, filed by Mr. Gilbert on November 10, 1954. That 
offer was filed after the Miller lease had been issued. Even though 
the Miller lease was erroneously issued, the issuance of the lease segre: 
gated the land and made it unavailable for leasing to others. 2. B. 
Whitaker, Mrs. Jacqueline Anderson, 68 I. D. 124 (1956). As the 
land embraced in that offer was not available to leasing at.the time 
Mr. Gilbert filed his offer, his rights have not been prejudiced in any 
way by the rejection of his second offer. Accordingly, the decision 
of the Director, affirming the rejection of that offer, is affirmed. 

In view of the fact that the rights of no third party ere shown to 
have been prejudiced by the issuance of the lease to Mra. Miller on that 
portion of the land covered by Mr. Gilbert’s second offer, there w 
appear to be no reason for canceling Mrs. Miller’s lease insofar as it 
covers that land and the Department is not disposed to take any fur- 
ther action with respect to that portion of Mrs. Miller’s lease. 

Accordingly, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised 
17 F. R. 6794), and for the reasons set forth above, the decision of 
Director of the Bureau of Land Management is reversed insofar as 
it rejected Mr. Gilbert’s first offer, Colorado 09882, and the decision 
is affirmed insofar as it rejected Mr. Gilbert’s second offer, Colorado 


09639. 
Epaconp T. Farrz, 
Deputy Solicitor. 


GERHARD EVENSON 
Septemder 11, 1956 


GERHARD EVENSON 
A-27383 Decided September 11, 1956 


Bules of Practice: Appeals: Statement of Grounds 


An appeal to'the Secretary of the Interior will be dismissed where the appel- 
lant does not file a statement of reasons in support of his appeal within the 
time required by the revised rules of practice, effective May 1, 1956. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Gerhard Evenson has appealed to the Secretary of the Interior 
from a decision dated May 24, 1956, of the Director of the Bureau of 
Land Management which awarded all of Tract 1 offered at public 
sale to Delbert Pollard. 


The next to the last paragraph of the Director’s decision stated: 


The right of appeal to the Secretary of the Interior is allowed. If such appeal 
is taken it must be received in this office within 30 days from notice hereof and 
must be accompanied by a $5.00 filing fee. Strict compliance must be. made with 
43 CFR Sections 221.31 to 221.34 inclusive, and other pertinent scctions of the 


Rules of Practice, effective May 1, 1956. See Information Sheet attached. 
{Italics added.) 

43 CFR 221.32 (21 F. R. 1862) provides that a person wishing to 
appeal to thé Secretary from a decision of the Director must file in 
the office of the Director a notice of appeal which must be received 
within 30 days after the appellant received the Director’s decision. 
Section 221.32 concludes as follows: ; 

¢ © © The notice of appeal may include a statement of the reasons for the 
appeal and any arguments the appellant wishes to make. 

The next section of the rules of practice, 43 CFR 221.33 (21 F. R. 
1862), provides: 

Statement of reasons; written arguments; briefs. If the notice of appeal did 
not include a statement of the reasons for the appeal, such a statement muat be 
filed in the office of the Secretary within 30 days after the notice of appeal is 
filed. Failure 'to file the statement of reasons within the time required will 
sabject the appeal to summary dismissal as provided in section 221.98. * * * 
{Italics added.] 

43 CFR 221.98 (21 F. R. 1864) provides: 

Summary dismissal. An appeal to the Director or to the Secretary will be 
subject to summary dismissal by the officer to whow it is made for any of the 
foHowing canses : 

(a) If a statement of the reasons for the’ appeal is not included in the notice 
of appeal and is not tiled within the time required; * * °. ; 

The information sheet enclosed with the Director's decision repeats 
almost verbatim the language of sections 221.32 and 221.35. 
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Mr. Evenson, through his attorney, filed a timely notice of appeal 
on June 25, 1956. The notice of appeal contained no statement of 
reasons but said: “A statement of the reasons for this appeal wiil be 
filed with the Secretary of the Interior within the time allowed by 
43 CFR Section 221.32.” Since section 221.32 does not state the time 
within which a statement of reasons must be filed, it is obvious that 
the appellant intended to refer to section 221.33. It is equally obvious: 
that the appellent knew the provisions of section 221.33. 

The statement of reasons was due on July 25, 1956, the thirtieth day 
following the filing of the notice of appeal. On July 26, one =a 
later, a brief of the appellant was received in the Washington o 
of the Bureau of Land Management. The brief was muiled from 
_ Meeker, Colorado, with a letter of transmittal dated July 23, 1956. 

It is plain that under sections 221.88 and 221.98 Mr. Evenson’s 
appeal is subject to summary dismissal because the statement of rea: 
sons was not filed within the time required, albeit the delay was only 
one day. Under the rules of practice prior to their amendment 
effective May 1; 1956, notices of appeal to the Secretary were requi 
to state the grounds for appeal and were required to be filed within 30 
days from service of the Director’s decision upon the appellant ( 
CFR 221.75 (a) and (b)). Appeals which did not comply with this 
requirement were made “subject to summary dismissal” (48 CFR 
221.75 (d)). Without. exception the Department dismissed sum- 
marily appeals which were filed only one day late* and appeals which 
did not state grounds for appeal.? 

The current rules relaxed the former requirements to the extent that 
the statement of grounds need not be included in the notice of appeal 
but can be filed 30 days after the notice of appeal, thus in effect allowing. 
60 days after service of a copy of the Director’s decision for filing/a 
statement of reasons. Moreover, section 221.97 (21 F. R. 1864) of the 
current rules provides that the time for filing any document, 

a notice of appeal, may be extended by the officer to whom the ap; 
is taken. The section requires only that a request for extension 
filed within the time allowed for the filing of the document. Th 
see aun ene cpnalacticonshave'at‘ang tits aatocbatoes’Faly 
25, 1956, when his statement of reasons was due, filed a request for én 
extension of time in which to file his statement of reasons. He did not 
make any such request. 

In the face of the consistent rulings of the Department under the 
former rules of practice} there is no possible basis for not summarily 
dismissing the appeal. 

3 Bardora- M. Smoot, 61. L D. 887 (1954); D. Miller, A-27343 (July 8, 1956) ; Lee|R. 
Ormiaton, A-27855 (May 14, 1956) ; Aldert N. Froom, A-27124 (May 28, 1965); Alashe 
Coal Company, A-26859 (July 1, 1954); Bowell Cattle Company, A-26709 (June 18, 
1963)': Southern Califorma Idieon Company, A-26542 (Dec. 10, 1952). 


3 Patricia agers, A-27810 (May 14, 1956) ; Heotor Attohteon, A-27226 (Nov. 21, 1966) ¢ 
William CO. Parson, A-27089 (April 12, 1955). 
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Therefore, pursuant to the authority delegated to the Solicitor by the 
Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 F. R. 
6794), the appeal is dismissed. 


Epaonp T. Far1z, 
Deputy Solicitor. 


ORGANIZATION OF SCHOOL DISTRICTS ON INDIAN 
RESERVATIONS IN ALASKA 


Alaska: Indien and Native Affairs 
There is no Federal law which probibits the Territory of Alaska from creating 
echool districts in territory set aside for Alaskan Indians. 
Alaska: Territorial Agencies 
‘A school district s usually a separate taxing district for school purposes. 
‘Indians: Taxation: Generally 
‘The power of local taxation cannot be asserted against the property of the 
Alaskan Indians without congressional authorization. 


M-36367 Sepremper 17, 1956. 


‘To THE ATTORNEY GeNERAL, JUNEAU, ALASKA. 

This refers to your inquiry of June 12, 1956, requesting a review of 
the following question: May a school district be organized under the 
laws of the Territory of Alaska, in country set aside by the Federal 
Government for the use and occupancy of Indian tribes of Alaska? 

Prior to the Organic Act of Alaska on August 24, 1912 (37 Stat. 
$12), it appears that schools outside of incorporated towns were sup- 
ported by annual appropriation made by Congress. Starting with 
the act of January 27, 1905 (33 Stat. 616), a provision was made that 
“The education of the Eskimos and Indians in the district of Alaska 
shall remain under the direction and control of the Secretary of the 
Interior, and schools for and among the Eskimos and Indians of 
Alaska shall be provided for by an annual appropriation * * *.” 
Each of the subsequent provisions of acts making appropriations for 
the support of schools among the natives of Alaska contained a like 
provision that the appropriations for the support of schools for natives 
‘of Alaska shall be under the direction of the Secretary of the Interior. 
A school system under the direction of the Secretary had become pretty 
well recognized by the time the Territory of Alaska was created by 
the act of August 24, 1912, supra, in that it was provided in section 3 
thereof that “the authority herein granted to the legislature to alter, 
amend, modify. and repeal laws in force in Alaska shall not extend to 
the [act of January 27, 1905, supra,] and the several acts amendatory 


334 DECISIONS OF THE DEPARTMENT OF THE INTERIOR (63 L DL 


thereof,” which act provides that “schools for and among the Eskimos 
and Indians of Alaska shall be provided for by an annual appropria- 
tion.” Evidently, Congress intended to continue its education pro-+ 
gram for children of non-taxpaying natives and this provision of the 
Organic Act of Alaska served to extend and preserve the system of 
education that had been established by congressional appropriation 
under the direction of the Secretary of the Interior. 

Although Congress made sure that its schools for the native chil: 
dren of the far-reaching Alaskan rural areas were preserved, in no 
way did Congress attempt to restrict the maintenance and establish; 
ment of schools by the Territorial Legislature of Alaska. In fact, 
Congress expressly granted to the Territory power of legislation for 
school purposes by the act of March 3, 1917 (39 Stat. 1131). It 
after the enactment of this act that Territorial schools came more and 
more into existence. The ultimate result was, of course, a dual system 
of schools in Alaska. There were those for the education of white 
and colored children and “children of mixed blood who lead a civil; 
ized life,” established and maintained by appropriation from Terri; 
torial funds; and those for education of Indians, and other natives 
provided for by the annual appropriations of Congress. 

The problems that arose between the United States Government's 
school program and the Territorial school program nearly alwa 
resulted in the encouragement and expansion of the Territorial sch 
system. The decision in the case of Jones v. Ellis, 8 Alaska 146 (1929) 
directed the Territorial school officials to admit both white and native 
children. This decision indicates a directive by the court requiring 
the Territorial legislature to expand its school system. 

Later, action was taken by Congress which helped and encouraged 
the Territorial Legislature ‘of Alaska to expand its school facilities, 
Congress authorized the annual appropriation to be used by the Sec- 
retary of the Interior in the support of both the Territorial schools 
of incorporated towns as well as the rural schools. It soon became 4 
matter of mutual assistance and cooperation between the Secretary 
and the Territorial School Boards. 

On May 14, 1980 (46 Stat. 821), Congress authorized the 
to contract with the Territory’s school boards that maintained schools 
in certain cities and towns for the education of nontaxpaying natives, 
including those of mixed native and white blood, and Congress au; 
thorized the leasing of school buildings owned by the United States 
to such school boards, and to pay the school boards for services rend} 
ered an amount not in excess of the cost of operating a school for 
natives under present appropriations in such town. ‘ Thereafter Con- 
gress enacted the Johnson-O’Malley Act on April 16, 1934 (48 Stat. 
596, as amended, 49 Stat. 1458; 25 U. S. C. secs. 452, 454), and the Ter; 
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ritorial Legislature authorized the Board of Administration of the 
Territory of Alaska to enter into contracts with the Secretary of the 
Interior for education and welfare work among the Alaskan natives. 
(Chapter 85, Laws of Alaska, 1935.) 

This concept of mutuality of interest between the United States 
Government and the Territorial Government of Alaska in providing 
for education of Alaskan children has been prevalent throughout the 
whole struggle for Alaskan school facilities. Because of the 
diversified population of Alaska, it is only natural for the Territory 
of Alaska to’ concentrate on the densely populated areas, while the 
United States Government shoulders the burden of providing schools 
in the more isolated areas where non-taxpaying natives are located. 
The later extension of the Territorial schools into areas where native 
children were located was in no way discouraged by the United States 
Government. In fact, I am aware of no laws passed by Congress 
which would even indicate an attempt to restrict this expansion of 
Territorial schools. Actually, the record shows that Congress at all 
times attempted to encourage and support the establishment of a 
Territorial school system which would reach out and be available for 
all the children of Alaska, including the Indian and native children. 

In my opinion, this historical background of the education program 
of Alaska clearly indicates that there is no Federal order, decision 
or statute which prohibits the Territory of Alaska from extending its 
school system into territory-set aside for Alaskan Indians. 

A study of the 1949 Compiled Laws of Alaska providing for the 
incorporation of school districts indicates that the purpose of their 
incorporation is to provide a school board elected according to the 
laws therein provided for the purpose of managing and admin- 
istering-all school matters of the district under such rules and regu- 
lations as might be promulgated by the Commissioner of Education 
of the Territory of Alaska. In other words, the district electors 
themselves elect. 2 school board to whom they may look to for the 
purposes of the erection, maintenance and support of schools. In 
fact, the school board of the particular school district is restricted to 
the purpose of providing an administrative body for the sole purpose 
of maintenance and support of public schools. This being the pur- 
pose of a school district of Alaska, there is no objection legally or 
morally to their creation to include lands set aside by the Federal 
Government for the use and occupancy of the Indians of Alaska. 

In this respect, it should be observed that the courts within the 
United States have refused to object to the incorporation of school 
Gistricts on ‘Indian reservations. Lebo v. Griffith, 173 N. W. 840 
(1919) ; State ex rel. Baker v. Mountrail County, 149 N. W. 120 
(1914). It'is also well recognized that in many respects natives of 
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Alaska are wards of the Government at least to such an extent to 
bring them within the spirit, if not within the exact letter of the laws 
relating to American Indians (49 L. D. 592). Other cases have 
expressly said that Indians and natives of Alaske are in the same 
category as the Indians of the United States (50 L. D. 815). 

The fact must not be overlooked, however, that a school district i 
also vested with certain recognized powers as a body politic. An 
although the law will not prevent their creation, the powers of the 
district may come into direct conflict with Federal laws protecting 
the rights of Indians. 

The laws of the Territory of Alaska expressly provide that 
school board shall have the power and it shall be their duty to appoi 
an assessor who shall act as a tax collector. Sections 8-12 and 3- 
of Title 87 of the Alaskan Compiled Laws, 1949, provide that 
school board shall have the power to levy and collect taxes upon real 
and personal property within the limits of their respective district not 
exempt therefrom by existing law, and not to exceed 2 percent of the 
assessed value of such property. It is this power that the Federal 
Government and the Federal courts have consistently refused to 
nize if asserted against Indian property within the protective scope ot 
Federal Indian law. 50 L. D. 815; 51 L. D. 155; Alaska Pacifie 
Fisheries v. United States, 248 U.S. 78 (1918) ; Territory of Alaska v. 
Annette Island Packing Co., 289 Fed. 671 (1928). 

On the other hand, although the Territory may not tax pro; 
owned and occupied by an Alaskan Indian tribe, there is no law whi 
prevents its taxation of the property of non-Indians even though a non+ 
Indian’s property is located upon tribal land under lease from 
Indians. Thomas v. Gay, 169 U. S. 264 (1898). The Supreme Co 
in Helvering v. Producers Corp., 808 U. S. 876 (1988), held 
immunity from non-discriminatory taxation sought by a private 
person for his property or gains because he is engaged in an operation. 
under a Government contract or lease cannot be supported by merely 
theoretical conceptions of interference with the function of Govern: 
ment. ‘In upholding a tax upon profits of a private individual operat+ 
ing under a Government contract, the Court, in the Helvering 
said:“* * * there is no sufficient ground for holding that the effect 
upon the Government is other than indirect and remote” (p. 387)! 
Furthermore, it is well established that, if the land of the Indian tribe 
passes from the tribe or individual Indian to a non-Indian, such prop+ 
orty becomes subject to real and personal property taxation. Choctaw, 
0.4 G.R.R.v. Mackey, 256 U. S. 531 (1921). 


+. Recxn Anssrrona, 
Solicitor. 
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BERNARD IRIART 
A-27412 Decided November 13, 1956 


Rules of Practice: Appeals: Statement of Grounds 


An appeal to the Secretary of the Interior will be dismissed 
where the appellant fails to file a statement of the 
reasons for the appeal within the time allowed by 
the Department's rules of practice. 


— 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 

Washington 25, D. C. 


A-27412 November 13, 1956 


Bernard Iriart : Utah 04794. 
Amber Keel : Award of lands protested. 
Appeal dismissed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Bernard Iriart has appealed to the Secretary of the Interior from a 
decision of the Acting Director, Bureau of Land Management, dated August 
17, 1956, which affirmed the decision of the State Supervisor of the Bureau 
office in Salt Lake City, dated May 2, 1955, apportioning between the appel- 
lant and Mrs. Amber Keel certain lands located in T. 12 S., R.13E., S. L. 
M., Utah, offered for public sale as an isolated tract. 
The concluding paragraph of the Acting Director's decision read as 
follows: 
"The right of appeal herefrom to the Secretary of 
the Interior is allowed. If such appeal is taken it must be 
received in this Office within 30 days from notice hereof 
and must be accompanied by a $5.00 filing fee. Strict com- 
pliance must be made with 43 CFR Sections 221.31 to 221.34, 
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inclusive, and other pertinent sections of the Rules of 
Practice, effective May 1, 1956. See ‘Information Sheet 
attached. In the event of appeal the adverse party to be 
served with notice hereof is Mrs. Amber Keel, Nine 
Mile via Price, Utah." 
The Information Sheet referred to contains pertinent provisions of the 
Department's rules of practice, as revised effective May 1, 1956 (43 CFR, 
Part 221; 21 F. R. 1860). The rules provide in pertinent part! as follows: 
"Section 221.32 Appeal, how taken; mandatory 
time limit. A person who wishes to appeal to the Secre 
tary from a decision of the Director must file in the office 
of the Director a notice that he wishes to appeal, accompan- 
ied by a $5 filing fee. * * * The notice of appeal may 
include a statement of the reasons for the appeal and any 
arguments the appellant wishes to make. 
"Section 221.33 Statement of reasons; written 
arguments; briefs. If the notice of appeal did not include 
a statement of the reasons for the appeal, such a state- 
ment must be filed in the office of the Secretary within 
30 days after the notice of appeal is filed. Failure to 
file the statement of reasons within the time required 
will subject the appeal to summary dismissal as provid 
in section 221.98.* * * 
* * * * * 
"Section 221.98 Summary dismissal. An appeal 
to the Director or to the Secretary will be subject to sum- 
mary dismissal by the officer to whom it is made for any 
of the following causes: 


(a) If a statement of the reasons for the appeal is 
not included in the notice of appeal and is not filed within 


the time required; 
* * 


94 
The record shows that the appellant filed a notice of appeal on 
September 17, 1956. The notice of appeal did not contain a statement 
of the reasons for the appeal. Therefore, the rules of practice required 
that a statement of the reasons for the appeal be filed on or before Octo- 
ber 17, 1956. The record shows that no statement of the reasons for the 
appeal was filed until October 22, 1956, or 5 days late. The statement 
of reasons was dated October 19, 1956. Consequently, under the pertinent 
regulation of the Department, 43 CFR 221.98(a), the appeal will be sum- 
marily dismissed. Gerhard Evenson, 63 I. D. 332, A-27383 (September 
11, 1956); George F. Hughes, A-27395 (October 4, 1956). 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the appeal is dismissed. 
(Sgd) Edmund T. Fritz 
6479 Deputy Solicitor 
Interior--Duplicating Section, Washington, D.C. 


[ Filed October 8, 1959] [ Exhibit D to Hom Appeal] 
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CHARLES J. BRADY v. GEORGE M. KITCHEN 
A-27461 Decided June 26, 1957 
Rules of Practice: Appeals: Statement of Grounds 
Where on appeal to the Director, Bureau of Land Management, 

from a decision of an officer of the Bureau, the appellant 
fails to file a statement of the reasons for the appeal 
within the period of time allowed by the rules of practice, 
the appeal is properly dismissed. 


95 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D.C. 


A-27461 June 26, 1957 


Charles J. Brady : Contest No. 857. 
Vv. : Appeal dismissed. 
George M. Kitchen : Affirmed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
Charles J. Brady has appealed to the Secretary of the Interior 
from a decision of the Director, Bureau of Land Management, dated 
December 27, 1956, which dismissed his appeal to the Director from 
the decision of the manager of the land office at Anchorage, Alaska, 
dated September 19, 1956, dismissing his contest on homestead entry 
Anchorage 023172 allowed to George M. Kitchen. 
The appeal to the Director was dismissed on the ground that the 
appellant had failed to file a statement of the reasons for the appeal 
within the time allowed by the Department's rules of practice (43 CFR, 
1956 Supp., Part 221). 
The pertinent rules of practice provide that a person wishing to 
appeal to the Director must file in the office of the officer who made 
the decision a notice of his intention to appeal within 30 days after the 
person taking the appeal received the decision he is appealing from. 
The notice of appeal may include a statement of the reasons for the 
appeal and any arguments the appellant wishes to make. 43 CFR, 1956 
Supp., 221.2. 
43 CFR, 1956 Supp., 221.3 provides that if the notice of appeal did 
not include a statement of the reasons for the appeal, such a statement 
must be filed in the office of the Director within 30 days after the notice 
of appeal is filed and that failure to file the required statement within 
the time allowed will subject the appeal to summary dismissal as 
provided in sec. 221.98. 
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Section 221.98 provides that: 

"An appeal to the Director or to the Secretary will be 
subject to summary dismissal by the officer to whom it is made 
for any of the following causes: 

(a) If a statement of the reasons for the appeal is not 
included in the notice of appeal and is not filed within the time 


required; 


The record shows that the appellant's notice of appeal was filed 
on October 18, 1956. As the notice of appeal did not contain a statement 
of the reasons for the appeal, such a statement was required to be filed 
not later than November 19, 1956, as November 18, 1956 (the 30th day 
after the filing of the appeal), was a Sunday. The statement of reasons 
was not filed until November 20, 1956. 

In his appeal to the Secretary the appellant makes no attempt to 
point out any error in the Director's decision, but simply states that the 
statement of reasons was mailed on Saturday, November 17, 1956, and 
should have reached the Director on the day following the day of mailing 
or at least on the second day following the day of mailing. 

The Department has ruled on numerous occasions in appeals to 
the Secretary that where a statement of the reasons for an appeal is not 
filed within the time allowed by the rules of practice, the appeal will be 
dismissed. Gerhard Evenson, 63 I. D. 331 (1956); Daniel L. House et al., 
A-27419 (November 13, 1956); United States v. John E. and Bernice V. 
Peterson, A-27448 (April 26, 1957). As the rules of practice also provide 
that an appeal to the Director of the Bureau of Land Management will be 
subject to dismissal for the same reason, there is no basis for distinguish- 
ing the two types of appeal. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Director, Bureau of Land Management, 
is affirmed. 


(Sgd) Edmund T. Fritz 
19807 Deputy Solicitor 
Interior--Duplicating Section, Washington, D.C. 


‘WILBERT PHILLIPS ET AL. 
September 23, 1957 


WILBERT PHILLIPS 
FLETCHER G. EDWARDS 


A-27470 Decided September 23, 1957* 


Bules of Practice: Appeals: Statement of Grounds 
Where on appeal to the Director, Bureau of Land Management, from a decision 
of a manager of a land office the appellant files a statement of the reasons 
for the appeal with the land office manager, within the 80-day period re- 
quired for filing the statement, but the statement is not received by the 
Director until the 30-day period has expired, the appeal is properly dis, 
missed since the pertinent rules of practice provide that a statement of 
reasons, if not filed with the notice of appeal, must be filed “in the office 
of the Director” within 30 days after the notice of appeal is filed. 
Rules of Practice: Appeals: Timely Filing 
Where under the Department’s rules of practice a document is required to 
be filed in the office of the Director, Bureau of Land Management, the docn; 
ment is not considered filed until such time as it is actually received 
the Director’s office, and a document filed in a land office is not consi: 
fied in the office of the Director. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Wilbert Phillips and Fletcher G. Edwards have appealed to 
Secretary of the Interior from a decision of the Director, Bureau o: 
Land Management, dated January 29, 1957, which dismissed see 
appeal to the Director from the decision of the manager of the lan 
office at Cheyenne, Wyoming, dated November 1, 1956, holding that 
oil and gas lease Buffalo 039100 had terminated by operation of law 
on August 31, 1956. 

The appeal was dismissed on the ground that the appellants had 
failed to file a statement of the reasons for the appeal within the time 
allowed by the Department’s rules of practice (48 CFR, 1956 Supp, 
Part 221). | 

The applicable rules of practice provide that a person wishing td 
appeal to the Director must file “in the office of the officer who made 
the decision” a notice of his intention to appeal within 80 days after 
the person taking the appeal received the decision he is appeali 
from. The notice of appeal may include a statement of the — 
for the appeal and any arguments the appellant wishes to make. 4 
CFR, 1956 Supp., 221.2. 


*Out of chronological order. 


64 I. D., No. 10 
446654—57 
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48 CFR, 1956 Supp., 221.3 provides: 


If the notice of appeal did not include a statement of the reasons for the 
appeal, such a statement must be filed in the office of the Director within 30 days 
after the notice of appeal is filed. Failure to file the statement of reasons 
within the time required will subject the appeal to summary dismissal as pro- 
vided in § 221.98. * * * [Italics supplied.] 

Section 221.98 provides that: 

‘An appeal to the Director or to the Secretary will be subject to summary dis- 
missal by the officer to whom it is made for any of the following causes: 

(a) If a statement of the reasons for the appeal is not included in the notice 
of appeal and is not filed within the time required eee 

The record shows that the appellants filed their notice of ap on 
November 30, 1956, in the Cheyenne, Wyoming, land office. This was 
the office of the officer rendering the decision from which the appeal 
was being taken. The notice of appeal did not contain a statement of 
the reasons for the appeal. Consequently, the appellants were re- 
quired by the rules of practice to file a statement of the reasons for 
the appeal in the office of the Director on or before December 31, 1956 
(the 30th day, December 30, being a Sunday). The record shows that 
on December 14, 1956, the Director’s office addressed a letter to the 
attorney for the appellants specifically calling his attention to the 
provisions of 43 CFR, 1956 Supp., 221.3. On December 28, 1956, 
the appellants’ statement of reasons was filed in the Cheyenne land 
office. The statement of reasons was forwarded by the land office to 
the Director, but did not reach the Director’s office until January 4, 
1957, after the 30-day period had expired. 

In their appeal to the Secretary the appellants contend that their 
statement of reasons was timely filed in that it was filed within the 
30-day period with the manager of the Cheyenne land office; that the 
manager acted as the Director’s agent in receiving the statement and 
recognized his responsibility by forwarding the document to the 
Director; ‘and that the reason the document did not reach the office 
of the Director within the time allotted by the rules of practice was 
due to the delay of the manager’s office in forwarding it. 

The appellants’ argument is without merit. The provisions of 43 
CFE 2213 are written in clear, simple and unambiguous language. 
The regulation plainly states that if the statement of reasons is not 
included in the notice of appeal it must be filed “in the office of the 
Director” within 30 days after the notice of appeal is filed. Obvi- 
ously, no|one could possibly conclude from this language that filing 
the required document in the manager’s office in Cheyenne constitutes 
filing “in the office of the Director”, which is in Washington, D. C., 
particularly when the language is contrasted with that in the immedi- 
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ately preceding rule (sec. 221.2), which requires the notice of appeal 
to be filed “in the office of the officer who made the decision” appealed 
from. Moreover, it should be noted that as a courtesy the office of the 
Director specifically reminded the appellants of the provisions. of 43 
CFR 221.3 on December 14, 1956. The reminder came directly from 
Washington, D. C. 
The Department has held on several occasions that where an appeal 
was filed in a land office of the Bureau of Land Management within 
the 30-day period allowed for the filing of appeals to the Secretary 
by the rules of practice in effect prior to the revision of 43 CFR, Part 
221, which became effective on May 1, 1956, but the appeal did not 
reach the proper office in Washington until after the expiration of 
the 30-day period, the appeal was not timely filed and would be dis- 
missed. David R. Daniel, Melvin R. Taylor, A-27335 (July 16, 
1956) ; B. L. Greene et al., A-27181 (May 11, 1955), and cases cited 
therein. Also, the current rules of practice provide that a document 
is “filed” in the office where the filing is required when it is received 
by a party authorized to receive it (48 CFR, 1956 Supp., 221.92). 
The appellants’ statement of reasons must be held under this regula- 
tion to have been filed on January 4, 1957, at 10 a. m., the date and| 
time it was received in the office of the Director in Washington, D. C; 
The short answer to the appellants’ contention that the manager 
acted as the Director’s agent in receiving the statement of reasons is 
that the manager is not designated under the rules of practice to act 
as the Director's agent. If he is to be considered anyone's agent, he 
merely acted as the appellants’ agent in forwarding the document ta 
the office in which it was required to be filed. Cf. C. B. Eaton et al., 
A~26762 (August 11, 1953). 
As the appellants did not file s statement of the reasons for their 
appeal within the time allowed by the Department’s rules of practice, 
the appeal was properly dismissed. Charles J. Brady v. George M, 
Kitchen, A-27461 (June 26, 1957). 

Therefore, pursuant to the authority delegated to the Solicitor, 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 1 
F. RB. 6794), the decision of the Director, Bureau of Land Manage; 
ment, is affirmed. 

Epmuconp T. Farrz, 
Deputy Solicitor. 
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APPEAL OF IDEKER CONSTRUCTION COMPANY 
IBCA-124 Decided Octoder 3, 1957 
Contracts: Damages: Unliquidated Damages—Contracts: Delays of Gov- 


‘A claim of a clearing contractor for additional compensation because of in- 
ormance, and because of a reduction in the sales price 


sion of such improvements is 
administratively determined. 


was due to conduct of the Government 

Clearing work to be done by the contractor. The contractor, 

not be entitled to additional compensation if such missing materials were 
not within the scope of the clearing work to be done under the contract, 
or were removed without the sanction of the Government after the passing 
of title to the contractor. 


BOARD OF CONTRACT APPEALS 


This decision disposes of a timely appeal from findings of fact and 
decision of the contracting officer dated May 20, 1957, denying certain 
claims for additional compensation under Contract No. 14-06-701- 
2128, dated April 2, 1956, between the United States and Ideker Con- 
struction Company. The contract provided for clearing Lovewell 
Reservoir Site under the schedule of Specifications No. 701C-396, 
for Bostwick Division, Missouri River Basin Project, Bureau of Rec- 
lamation, and fixed a lump-sum price for its performance. The 
contract was on standard form No. 23 (revised March 1953) and in- 
corporated the General Provisions of standard form No. 283A (March 
1953). Notice to proceed with the work was received by the con- 
tractor on April 13, 1956, and a period of 172 days was allowed for 
completion. Although the contract was not completed until December 
15, 1956, ‘sufficient extensions of time were granted to relieve the con- 
tractor from the payment of any liquidated damages. * 

In its release on contract dated January 16, 1957, the contractor re- 
served three claims in the total amount of $10,815. The findings of 
fact from which an appeal has been taken denied all of these claims, 
save for one item of claim III, on the ground that they were claims 


a 


1 Findings of fact dated October 30, 1956. 
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for unliquidated damages for breach of contract which the contract} 
ing officer had no wathortiy to consider;oc sGjist under ste cern 
the contract. The remaining item, amounting to $500, was 
upon the cost of removing fencing not provided for by the specifi; 
cations, and was allowed in full. 

The contractor in its brief filed July 8, 1957, states, among other 
things, that none of the items for which added compensation is sough 
were mentioned in the specifications or were of such a nature as coul 
have been reasonably foreseen. Nevertheless, unless there is a pro- 
vision in the contract permitting the adjustment of such claims, 
they would not be cognizable by the Board. 

I 

The first claim is for additional expenses, in the amount of $2,250, 
allegedly due to delays by the Government in furnishing possession 
of farmsteads, buildings, and fences on the ares to be cleared. — 
delays, it is contended, resulted in the contractor incurring i 
costs in performing work required by the contract, and also a loss of 
opportunity to make advantageous sales of certain buildings, which, 
under paragraph 30 of the specifications, were to become the property 
of the contractor. 

Paragraph 16 (b) of the specifications, which dealt with the order 
of prosecution of the work, stated that “it is anticipated that en’ 
for clearing all timber and improvements may be made on or 
March 15, 1956,” for a large portion of the clearing ares, and specified 
later dates for the remaining portions. This provision being in terms 
of anticipation or expectation, it might be questioned whether it con- 
stituted a definite commitment that possession would be delivered 
on or before the dates named. However, even if the contract clear] 
and unequivocally. provided for entry or possession by a i 
date, this Board would not be authorized to determine the claim 
asserted. It is well settled that a claim for additional compensatio 
based on the alleged delay of the Government in performing its con- 
tractual obligations is a claim for a breach of contract, which is be- 
yond the authority of an administrative official, such as the con- 
tracting officer or this Board, to determine.” 


pag 

The second claim is for additional compensation in the amount of. 
$2,065 which the contractor asserts to be due on account of an alleged 
shortage of marketable materials. 


® Weardoo Construction Corporation, 64 I. D, $76 (1957) and.cases there cited; 
Corporation, ASBCA No. 3527, 57-1 BCA par. 1288 (1957) and cases 
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Paragraph 30 of the'specifications provided that all of the existing 
improvements within the area to be cleared should, with certain 
enumerated exceptions, become the property of the contractor. It 
also provided that the contractor should remove and dispose of, at 
its own expense, all but the excepted improvements, and that no gains 
or losses due to sales of marketable materials salvaged by the contrac- 
tor would be deducted from or added to the contract price. The 
drawings made a part of the contract contained detailed lists.of the 
improvements at each farmstead within the clearing area. In addi- 
tion, the contract included “Schedule Supplement Sheets” that. listed 
the major improvements, such as houses and barns. Paragraph 30 of 
the specifications required that these major improvements be-removed 
from the premises, and prohibited their being disposed of by burn- 
ing, or other means, while remaining on Government land. 

The contractor contends that it did not receive all of the market- 
able materials to which it had a right under the terms of Paragraph 
30. The factual situation involved, as viewed by the Government, 
is described by the Department Counsel in the following words: 

missing were shown 
of the missing 


complained of by the contractor as being 
former landowners without permission, or were removed 
cases, the improvements in controversy apparently were on 

the property when the tracts were released to the contractor, and if removed 
without the contractor’s consent, the removal was by unknown third parties. 

On the basis of the foregoing statements, the Board is of the opin- 
ion that the claim here in question cannot be considered, at least in 
its entirety, as being a claim which the contracting officer would have 
no authority to determine under the terms of the contract. One of 
those terms is the “changes” article—clause 3 of the General Provi- 
sions—which provides for the making of an equitable adjustment by 
the contracting officer when “changes in the drawings and/or specifi- 
cations” are made by him or his authorized representatives. Boards 
of contract appeals have consistently given a broad construction to 
the “changes” article, and have frequently held that under its provi- 
sions additions to or deletions from the contract work, when made at 
the instance of authorized Government officials, call for s correspond- 
ing adjustment, which may be either upward or downward, of the 
contract price.* 

8 Cuneo, “Extra Work Under Federal Government Construction Contracts,” 24 Fordham 
L. Bev. 566, S716 (1055-06), and cases there cited, particularly in footnotes 62 and 66. 
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To the extent to which the Government in the present case failed 
to make available to the contractor improvements which under the 
terms of the contract were to be removed or disposed of by the con- 
tractor, it could properly be said that the Government changed the 
quantum of the work to be done under the contract and, thereby, 
created a basis for the making of an equitable adjustment. under the 
“changes” article.* This equitable adjustment would be measured by 
the difference between the saving which accrued to the contractor be- 
cause it did not have to remove or dispose of the missing. improve- 
ments and the loss which the contractor sustained because it could not 
sell the missing improvements, and would be in favor of the Govern, 
ment if the saving exceeded the loss and in favor of the contractor if 
the logs exceeded the saving. The distinction between the situation 
here presented and cases such as Paul Jarvis, Inc.’ is that in the latter 
the alleged wrongful conduct of the Government made the perform- 
ance of the contract work more expensive but did not alter its quantum 
or its characteristics, as defined by the specifications and drawings. 
For the purposes of the “changes” article, it would not seem to 
make any difference whether the absence of particular improvemen 
was due to agreements or understandings between the Government 
and former landowners or was due to unauthorized acts of former 
landowners or unknown third parties, if the particular improvemen 
were covered by the terms of the contract and were not on the 
at the time when the Government made it available to the contractor 
for clearing. 
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tractor, a further appeal may be taken to the Board within the 80 
days allowed by the “disputes” article of the contract. 


mm 


orders, or in making available various 
the contractor seems to argue that the delays re- 
it is quite clear that this is not the 
i not come within 
conditions” provision of the standard form of Govern- 
‘As the subject contract contains no 
the contract price due to delays attribut- 


any event, the contractor 

would warrant 3 

finding this item to be a claim 

be concluded that the claim, as 

iministrative d are 
Conciusion 


Therefore, pursuant to the authority delegated to the Board of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order No. 
2509, as amended ; 19 F. BR. 9428), the decision of the contracting offi- 
cer upon claims I and III is affirmed, and, with respect to claim II, 


¢ after deduction of the $500 item allowed the contracting officer. 
Construction Corporation, 


by 
* Weerdoo 64 I. D. 876 (1957). 
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his decision is reversed and the claim remanded for determination in 
accordance with the principles set forth in the Board’s opinion. | 


Tropore H. Haas, Chairman. 


I concur: 
Hezseer J. Suavcuter, Member. 
Board member Wir11am Seacte, who is on leave, did not partici- 
pate in the determination of this appeal. 


CONSTRUCTION OF RECORDING REQUIREMENT OF SECTION 4, ACT 
OF AUGUST 11, 1955 (69 STAT. 681; 30 U. 8. C. SEC. 623) 


Statutory Construction: Generally 
The rule that where no penalty is provided in a statute, none can be assessed 
is not universal. It must be weighed in the light of the language of the 


see that they are enforced. Even though they have neglected to 
fix that responsibility in him, it falls there naturally because of 
statutes vesting authority in him over the public lands. 


Statutory Construction: Legislative History 
‘When the question arises whether a statute is mandatory or directory it is 
necessary to determine the intent of Congress and, when resort to the 
legislative history shows not only that the purpose to be served requires & 
construction that the statute is mandatory but evidence of a positive intent 

to make it s0, it must be treated as such. 
rr eG NSE A FETS et 
affect vested possessory rights or titles is not applicable to recording 
statutes provided a reasonable time is allowed for recording. 


M-36429 Ocrozzr 30, 1957. 


To Tae Dmecroz, Burgav or Lanp ManaGEMENT. 


In your memorandum of February 25, you have asked whether it 
is necessary for the owner of a valid mining claim, located prior to 
the date of the above act [Act of August 11, 1955, 69 Stat. 681] and 
prior to a subsequent withdrawal of the land for power purposes or 
after restoration of the land from withdrawal under section 24 of 
Federal Power Act (41 Stat. 1075, as amended 16 U. S. C. sec. 818), 
to file for record a copy of the notice of the location of his claim as 
required by section 4 of the act of August 11, 1955 (69 Stat. 681; 30 
U. S. C. sec. 628), and whether, if he does not, his claim may be for- 
feited or declared null and void. You also ask whether if a location 
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was made on unrestored, withdrawn land, the filing for record of the 
location notice would make the claim valid. 

Your inquiry was prompted by protests against the inclusion in the 
regulations under the act of the following: 

© © Section 4 applies to unpatented locations for lands referred to in sec- 
tion 185.108 only if: 

(1) The location was made on or after August 11, 1955, or, 

(2) The location ‘was made prior ‘to August 11, 1955, and prior to the with- 
drawal or reservation of the lands for power purposes, Or 

(8) The location was made prior to August 11, 1965, on lands while they were 
withdrawn or reserved for power purposes but after such lands had been opened 
or restored to location only pursuant to a favorable determination by the 
Federal Power Commission under section 24 of the Federal Power Act. (21 
F. RB, 8946.J 
The objection went to clauses (2) and (8), and the reason for it was 
stated to be that 
To interpret section 4 as imposing forfeiture. penalties for noncompliance 
as to claims located after enactment, violate the statutory construction’ rule 
that noncompliance gives rise only to such penalty results as are specified, and 
also would, as to valid claims located prior to enactment * * *, add new limita- 
tons and restrictions contrary to the exprees language of section 5 and thus 
violate vested rights. 

The proposed regulations do not prescribe any penalty nor does the 
law. However, they state that the copy of the notice “must” be filed 
while the act says it “shall” be filed. With this exception, the regula- 
tion contains no requirement that is not also contained in the act. 
It is suggested that the word “shall” be substituted in the regulations 
for the word “must” where the latter is used as above indicated. 

Notwithstanding the abeence of any penal provision in the particu- 
lar law itself, there is authority elsewhere in the statutes which applies, 
and it is my opinion that it is necessary for the mining claim owners 
specified in section 4 to file their notices of location. Compliance with 
this requirement will not result in limiting or restricting the rights 
acquired:by location. Those rights are expressly reserved from limi- 
tation or restriction by section 5 which, in terms, provides that nothing 
in the act “shall be construed to limit or restrict the rights of the 
owner or owners of any valid mining claim located prior to the date 
of withdrawal or reservation.” The claims are not necessarily thereby 
reserved from extinction because “limit or restrict” is to restrain 
within bounds, to confine. Neither word means “to destroy or pro- 
hibit.” Dart v. City of Gulfport, 118 So. 441 (Miss., 1927). 

The question hinges to some extent upon whether the provision is 
mandatory or directive. To determine that it is necessary to ascertain 
the intent of Congress in enacting it. American Automobile Ins. Co. 
v. Freundt, 103 F. 2d 618 (Ill, 1989) ; Vaughan v. John C. Winston, 
83 F. 2d 370 (Okla., 1936). A reasonable construction rather than 
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one rendering the statute absurd must be given. Vaughan v. Winston, 
supra. And, where mandatory construction is necessary to make . 
statute operate, it must be given. Territory v. Canvassing Board, 
Alaska 602 (1917) ; Stiner v. Powells Valley Hardware Co., 75 8. W. 
24406 (Tenn., 1934) ; 82 C.J. S. 876. 
The statute is mandatory in form. ‘The word “shall” when used 
in a statute 
* © © is generally imperative or mandatory; [and the ordinary meaning of lan- 
guage should always be favored. Minor v. Mechanics Bank of Alewandria, 1 Pet, 
46] but it may ‘be construed as merely permissive or directory, (us equivalen 
to “may,”) to. carryout the legislative intention and in cases where no right 
benefit to any. one depends on its being taken in the imperative sense, and w! 
no public or private right is impaired by its interpretation in the other sense, 
[Italics added.] Black’s Law Dictionary, 2d ed., 1910. 
It is never so construed in the face of facts which reasonably appear 
to require a construction of the word as mandatory, as where it is 
essence of the thing required. Kavanaugh v. Fash, 74 F. 2d 
(1984). The facts here appear to bear a stricter interpretation. Th 
word “shall” is used 17 times in the act. In 16 instances, the p: 
one included, there is nothing in the language to indicate that its mean+ 
ing is directory. Rather, it appears in each of those instances to 
&@ requirement or a prohibition mandatory. In the particular in- 
stance, the requirement is coupled with one applicable to locations 
made after the date of the act. The one exception becomes so beca 
of qualifying language respecting regulations “The Secretary s. 
cetaktich ouch rties asd tigulations ae: Re dooms destradte © *'*: 
[Italics added.] The general presumption is that identical words 
used in different parts of the same act are intended to have the same 
meaning. Courtauld v. Legh, 4 Exh. 126, 180 (1869) ; Atlantic Clean- 
ers & Dyers v. United States, 286 U. S. 427, 488 (1982). As said in 
the last case, the presumption is not rigid and readily yields where 
there is such a variance in their use as to justify a different interpre- 
tation. With the one exception noted, there is no variance in the 1 
uses of the word here and where it is used as here twice in the same 
sentence, and is clearly mandatory as to locations made after the date 
of the act, its mandatory character as to prior locations seems evident, 
The legislative history of the bill (H. R. 100, 84th Cong., 1st seas.) 
fully supports this conclusion and further shows that failure to record 
the location will render the claim invalid. The Department's report 
to the Senate Committee on Interior and Insular Affairs on the bill 
stated: “We assume that, under section 4 of the bill, failure to record) 
location would render the claim invalid * * *.” The Department’s 
report was quoted in full in Senate Report No. 1150, 84th Cong., 1st 


| 
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sees., on the bill and became a part of that report. Not only did Con- 
gress enact section 4 with knowledge of the Department’s interpre- 
tation but since the same language appears in the letter to the Direc- 
tor of the Budget recommending that the President sign the bill, it 
appears that the bill was passed by Congress and signed by the Presi- 
dent with this assumption in mind. Enactment of the law in the pres- 
ence of Congress’ knowledge of the Department’s interpretation of 
this provision, obvious in its fatal consequences, plus the lack of any 
evidence of any contrary comment in the Congress not to say action 
to change the language of the bill is persuasive that “shall” was in- 
tended to have the effect that the Department ascribed to it. 

Even if the construction given by the Department had not been in- 
corporated in the Committee report and thus adopted by the Commit- 
tee as its own construction, it would still be entitled to great weight. 
Thus, 


« © © We may accord to the construction expounded during the course of the 
hearings at least that weight which this Court has in the past given to the con- 
temporaneous interpretation of an administrative agency affected by a statute, 
especially where it appears that the agency has actively sponsored the partica: 
ore acre aa interprets. ° * * Shapiro v. United States, 385 U. 8. 1, 12 
For although the Department did not draft the bill it did report 
favorably upon it. 

This interpretation is consistent with the theory of Congress in 
enacting thelaw. While it was proposed thereby to extend the opera- 
tion of the mining laws to power site lands, it was, at the same time, 
the purpose to protect and preserve the Government’s potential power 
resources.’ Thus, although the act opens certain powersite areas to 
mining, it takes care to avoid any interference with the use of the 
jand for power purposes. While the “restriction” on the title acquired 
by 2 location made under the act applies only to claims located after 
its date, it must have been obvious to Congress as.& minimum that 
proper enforcement of the law against such claims made it necessary 
for the land office to have a record of all prior claims. It has long 
been well recognized in the decisions that lode locations are frequently 
made so as to conflict with earlier locations on the surface for the 
purpose of securing the fullest possible extra-lateral rights, and the 
authority granted to use the surface of the later locations for power 
use could not be adequately exercised without knowledge of the areas 
covered by prior locations necessary to avoid trespassing on vested 
rights by a power permittee. Congress, of course, is aware of this 
problem which is well portrayed in the decisions of the courts and the 
Department and other legislation passed by the same Congress rec- 
ognized the problems resulting from multiple use, e. g., Public Law 
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167 [69 stat. 367]. That Congress was concerned with the need to 
preserve potential powersites is evident from the language in H. Rept. 
86, 84th Cong., Ist sess., page 2: 
Mineral resource development which appears necessary today must take into 
consideration preservation of tomorrow’s potential sites for hydroelectric ; 
development. 
By way of emphasis, the statement was made on the floor of the Sen- 
ate that it was intended that power rights will be paramount. Cong. 
Record, July 28, 1955, P. 10217. [101 Cong. Rec. 11830.] 
© © © courts will construe the details of an act in conformity with its domii- 
nating general purpose, will read text in the light of context and will interpret 
the text so far as the meaning of the words fairly permits so as to carry ont 
in particular cases the generally expressed legislative policy. Beourities ond Bix 
change Comm. v. C. M. Joiner Leasing Corp. et al., 320 U. 8. 344, 350 (1943). 
On page 5 of the same report [H. Rept. 86] it is said that 
Section 4 would require owners of any unpatented mining claim to file * * *\a 
copy of a notice of location * * *. All claimants would be required to file for 
record * * * a stutement as to the assessment work done ** * [Italics 
added.) 
Note that the owners of any claim are required to file copies of loca- 
tion notices and aZ claimants would be required to file proof of as- 
sessment work. These two statements can be consistently interpreted 
only to mean that Congress felt it necessary to have a record of all 
claims regardless of when they were located. 

This conclusion appears at first glance to run counter to two well 
recognized principles (7) that legislation cannot operate retroactively 
to adversely affect existing valid rights, and (2) that where the law 
does not prescribe a penalty none can ordinarily be imposed. 

(1) As to the first objection, this is a recording statute. Section 
provides that the location notice shall be filed for record. It has-bean 
often held that filing and recording statutes which retroact upon 
pre-existing instruments do not violate any constitutional provisi 
if a reasonable time is given to comply. Vance v. Vance, 108 U. 
514 (1888) ; Jackson et dem Hart v. Lamphire, 8 Pet. (28 U. S.) 
(1880) ; Connecticut Mutual Life Ins. Co. v. Talbot, 14 N. E. 
(Ind., 1887). They do not impair the obligation of contracts. 
Knights of Maccabees v. Nitsch, 95 N. W. 626 (Nebr. 1903) ; My 
v. Wheelock, 57 Pac. 956 (Kans., 1899). Nor are vested rights ee 
vested in violation of the Federal Constitution, Stafford v. Lick,|/7 
Calif. 479 (1857). See also Tucker v. Harris, 18 Ga. 1 and F. 
National Bank & Trust Co. of Reading to Use of Adams v. Ber 
County Real Estate Co. et al., 5 A. 2d 94 (Pa., 1989), the latter hold- 
ing that the rule does not apply where no time is given to comply. 
It is true that there are decisions in some States, namely New York 
and Iowa, to the contrary, but generally the principle is an accepted 
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one. 121 A. L. R. 909. It is also true that such statutes usually, in 
terms, provide penalties but the question of absence in this enactment 
of a specific penalty provision is separately considered. 

(2) The rule that where the law does not prescribe a penalty, one 
will not be judicially assessed was applied in Zerres v. Vanina, 134 
Fed. 610 (1905) ; Last Chance Mining Co. v. Bunker Hill & S. M. Co., 
131 Fed. 579 (1904); see also Sturtevant v. Vogel, 167 Fed. 448 
(1909); Ball v. Bed Rock T. & M. Co., 36 Calif. 214, 219 (1868) ; 
Johnson v. McLaughlin, 4 Pac. 130 (Ariz.) ; Bush v. French, 25 Pac. 
816, $30 (Ariz., 1874) and Ford v. Campbell, 92 Pac. 206, 208 (Nev., 
1907). The'State court cases cited appear to be squarely to the point, 
but the Last Chance case, supra, rests the decision upon the actual 
knowledge of the relocator while the Sturtevant case, supra, construes 
an Alaskan statute which merely required recorders to receive loca- 
tion certificates for record if the specified fee was paid, as being merely 
permissive. | All of the cases construe State statutes, none of which 
affect the rights of the State but apply only to the rights of relocators 
of the same mining ground. Here the use or disposal of the land by 
the United’ States for the purposes of the Federal Power .Act is 
involved. 


A number of years subsequent to the above-cited decisions, the 
Supreme Court of the United States said with respect to penalties: 


The absence of penalty is not controlling. The creation of 2 legul right by 
language suitable to that end does not require for its effectiveness the imposi- 
tion of statutory penalties. Many rights are enforced for which no statutory 
penalties are provided. In the case of the statute in question, there is an ab- 
sence of penalty, in the sense of specially prescribed punishment, with respect 
to the arbitral awards and the prohibition of change in conditions pending the 
investigation and report of an emergency board, but in each instunce, a legal 
obligation is created and the statutory requirements are susceptible of enforce- 
ment by proceedings appropriate to each. The same is true of the prohibition 
of interference or coercion in connection with the choice of representatives. The 
right is created and the remedy exists. Texas & N. O. R. Co. v. Ry. Clerks, 281 
U. 8. 548, 569-70 (1930). 


The same case pointed out that “* * * an affirmative declaration of 
duty contained in a legislative enactment may be of imperfect obliga- 
tion because not enforceable in terms * * *” but in Virginia Ry. Co. 
v. System Federation, 300 U. S. 515, 547 (1937), it applied the same 
rule to such “an affirmative declaration of duty.” The statute con- 
strued in Texas etc. v. Ry. Clerks, supra, provided that representatives 
shall be designated by each of the parties, without inference, influence, 
or coercion exercised by either party over the self-organization or des- 
ignation of representatives by the other. In the Virginia Ry. Co. 
case, supra, it was provided that an interstate railway carrier shall 
treat with certain certified representatives of a craft or class and this 
provision was held to be enforceable. In the same case, the Court also 
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expressed. another rule quite general in its application, that is appli- 
cable here saying: “As we cannot assume that its addition to the stat- 
ute was purposeless, we must take its meaning to be that which the 
words suggest ss *: n” 
However, unless it can be said that the general mining law is merely 
directory in its requirements for maintaining a claim and qualifying 
it for patent, we are not required to say that this provision is one 
without a penalty. As was said in Cameron v. United States, 252 
U. S. 450, 460 (1920), the execution of the laws regulating the acqui- 
sition of rights in the public lands is confided to the land department 
and the head of that department is charged with seeing that this au- 
thority is rightly exercised to the end that valid claims may be rec- 
ognized, invalid ones eliminated, and the rights of the public pre- 
served. It was there recognized that the mining law does not in 
itself confer authority in the land department to declare a mining 
claim for which no application for patent has been filed to be null 
and void but, it said, the law did not place it elsewhere and that, ab- 
sent some direction to the contrary, the general provisions vesting 
authority in the Jand department also vested that authority. (The 
law contains no provision vesting authority in anyone.) It cited 
Catholic Bishop of Nesqually v. Gibbon, 158 U. S. 155 (1895) and 
Cosmos Exploration Co. v. Gray Eagle Oil Co., 190 U. S. 301 (1903), 
to support its conclusion that the Secretary has broad powers to de- 
termine any questions arising under the public land (and mineral) 
laws. In United States v. Barnes, 222 U.S. 518, 520 (1912), the Court 
said: 
Much of our national legislation is embodied in codes, or systematic collections 
of general rules, each dealing in a comprehensive way with some general sub- 
ject, such as the customs, internal revenue, public lands, Indians, and patents 
for inventions ; and it is the settled rule of decisian in this court that where there 
is subsequent legislation upon such a subject it carries with it an implication 
that the general rules are not superseded, but are to be applied in its enforce- 
ment, save as the contrary clearly appears. 
In the Cosmos case, supra, the Court said with respect to the Forest 
Reserve Act: 
* * * and the administration of the act is to be governed by the general 
system adopted by the United States for the administration of the laws re- 
garding its public lands. 
See also to the same effect United States v. Jefferson Electric Co., 
291-U. S. 386, 396 (1984) ; Panama R. R. Co. v. Johnson, 264 U. S. 875 
(1924) and United States v. Sweet, 245 U.S. 568, 572 (1918). These) 
cases ure pertinent here because the act under discussion amends the 
mining laws. S. Rept. 1150, 84th Cong., 1st sess. last. paragraph, 
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beginning on! page 6. As such, it imposes an additional requirement 
on the owners of certain mining claims. Section 2825 of the Revised 
Statutes (80 U. S. C. sec. 29), which provides for patents to mining 
claims, expressly provides that before a claim owner can obtain a 
patent he must have “complied with the terms” of the mining law and 
must show such compliance under oath. It can hardly be said that a 
claim can be L:aintained after failure to comply with a positive re- 
quirement of the law compliance with which is also essential to the 
issuance of a patent. This is not to say that compliance with al/ patent 
requirements is necessary to the maintenance of aclaim. But where, 
as here, compliance is required within a fixed period (not necessarily 
inclusive of a date when patent is applied for) rather than solely as 
one of the conditions to the issuance of » patent, failure to comply 
precludes not only the patenting of the claim but invalidates the 
claim itself just as much as if the failure related to a provision in the 
original mining law which this law amends, and the rules that have 
customarily been applied with respect to violations of the earlier law 
are equally to be applied here. 

The answer to your first question is that it is necessary for the 
owner of a claim located prior to a withdrawal for power purposes to 
file a copy of his location notice in the land office for record within 
one year after enactment of Public Law 359, 84th Congress, 1st sess. 
[act of Aug. 11, 1955, 69 stat. 681.] 

Failure to file as required results in a forfeiture of the claim. 

The same answers apply to your second question which relates to 
locations on land opened to location under section 24 of the Federal 
Power Act, supra. The law makes no exceptions. 

Question 3 relates to claims located on lands restored to mining 
location and located prior to the date of the act. Since the land in 
the claims continues to be subject to use for power purposes, they would 
appear to be in the same category as the other claims considered 
herein and the answer already given will apply to them as well. 


Exacer F. Bexar, 
Solicitor. 


B. 5. GOVERNMENT PRINTING OFFICE: 1087 


[ Filed October 8, 1959] [ Exhibit F to Hom Appeal] 
24949 


JAMES V. A. CARTER 
A-27487 Decided October 21, 1957 
Rules of Practice: Appeals: Statements of Grounds 
Where on appeal to the Director, Bureau of Land Management, 
from a decision of a manager of a land office the appellant 
files a statement of the reasons for the appeal with the land 
office manager, within the 30-day period required for filing 
the statement, but the statement is not received by the 
Director until the 30-day period has expired, the appeal is 
properly dismissed since the pertinent rules of practice 
provide that a statement of reasons, if not filed with the 
notice of appeal, must be filed "in the office of the Director" 
within 30 days after the notice of appeal is filed. 
Rules of Practice: Appeals: Timely Filing 


Where under the Department's rules of practice a document is 
required to be filed in the office of the Director, Bureau 
of Land Management, the document is not considered filed 
until such time as it is actually received in the Director's 
office, and a document filed in a land office is not considered 
filed in the office of the Director. 


114 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


A-27487 October 21, 1957 
James V. A. Carter : Oregon 02677. 
Appeal dismissed. 
Affirmed. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

James V. A. Carter has appealed to the Secretary of the Interior 
from a decision of the Director, Bureau of Land Management, dated 
March 15, 1957, which dismissed his appeal from a decision of the 
manager of the Portland, Oregon, land office dated November 1, 1956, 
modifying a decision of the acting manager of that office, dated October 
4, 1956, in which the appellant and Mr. Coleman Edgar Odom were 
declared the purchasers of certain lands offered at public sale. 

The Director dismissed the appeal for the reason that the appellant 
had failed to file a statement of reasons in support of his appeal within 
the time allowed by the rules of practice of the Department (43 CFR, 
1956 Supp., Part 221). 

The pertinent rules of practice provide that a person wishing to 
appeal to the Director must file "in the office of the officer who made the 
decision" a notice of his intention to appeal within 30 days after the person 


taking the appeal received the decision he is appealing from. The notice 


of appeal may include a statement of the reasons for the appeal and any 
arguments the appellant wishes to make. 43 CFR, 1956 Supp., 221.2. 
43 CFR., 1956 Supp., 221.3 provides as follows: 
 g221.3 Statement of reasons: written arguments: briefs. 
If the notice of appeal did not include a statement of the reasons 
for the appeal, such a statement must be filed in the office of the 
Director within 30 days after the notice of appeal is filed. Failure 
to file the statement of reasons within the time required will sub- 
ject the appeal to summary dismissal as provided in §221.98. 
* * *' (Emphasis supplied.) 
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Section 221.98 provides that an appeal to the Director or to the 
Secretary will be subject to summary dismissal — 
"(a) If a statement of the reasons for the appeal is 

not included in the notice of appeal and is not filed within 

the time required."* * * 


The record shows that the appellant filed a notice of appeal with 
the manager on December 7, 1956. As the notice of appeal did not include 
a statement of reasons for the appeal, such a statement was required to 
be filed not later than January 7, 1957, since January 6, 1957 (the 30th 
day) was a Sunday. The appellant's statement of reasons was filed on 
January 4, 1957, in the land office at Portland, Oregon. It was forwarded 
by that office and was received in the office of the Director on January 
14, 1957, after the 30-day period had expired. 

On appeal the appellant contends that in fact his statement of 
reasons was filed "with the Bureau of Land Management, United States 
Department of Interior," within 30 days after filing his notice of appeal; 
that since a statement of reasons may be amended, once filed, to include 
new or additional reasons after the 30-day period has expired, filing a 


statement of reasons within 30 days is merely a procedural technicality 


and does not affect the substance or merits of any contest or controversy 
being the subject of the appeal; that appeals before the Director should be 
determined on the merits of the appeals and substantial compliance with 
procedural technicalities and rules should not and does not affect the 
substance or merit of the matter appealed; that 43 CFR 221.98 is not a 
mandatory provision; and that the Director should have recognized the 
substantial compliance with 43 CFR 221.3 in that the appellant filed his 
statement of reasons with the manager on the 28th day after filing his 
notice of appeal, that the Director should be and is bound by the filing 

of papers within the time set forth in the regulations, and that all papers 
to perfect the appeal were filed by both parties to the appeal through the 
office of the manager at Portland, Oregon. 
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As set forth above the essence of the appellant's argument is that 
filing his statement of reasons on time with the manager constituted 
"gubstantial compliance" with the provisions of the Department's rule 
of practice, 43 CFR, 1956 Supp., sec. 221.3. The Department has 
rejected this argument. Wilbert Phillips et al., A-27470 (September 23, 
1957). In the Phillips case, 1/the Department stated that: 

"The appellant's argument is without merit. The provisions of 
43 CFR 221.3 are written in clear, simple and unambiguous language. 
The regulation plainly states that if the statement of reasons is not 
included in the notice of appeal, it must be filed "in the office of the 
Director’ within 30 days after the notice of appeal is filed. Obviously, 
no one could possibly conclude from this language that filing the required 
document in the manager's office in Cheyenne constitutes filing 'in the 
office of the Director’, which is in Washington, D.C., particularly when 
the language is contrasted with that in the immediately preceding rule 
(sec. 221.2), which requires the notice of appeal to be filed ‘in the office 
of the officer who made the decision’ appealed from." ' 

The Phillips case also pointed out that 43 CFR, 1956 Supp., 221.92 
specifically provides that a document is "filed" in the office where the 
filing is required when it is received by a party authorized to receive it, 
and held that a statement of reasons is filed on the date and at the time 
it is received in the office of the Director in Washington, D.C. 

The Department has ruled on numerous occasions in appeals to 
the Secretary that where a statement of the reasons for an appeal is not 
filed within the time allowed by the rules of practice, the appeal will be 
dismissed. 2/ In Charles J. Brady v. George M. Kitchen, A-27461 (June 
26, 1957), the Department held that since the rules of practice also provide 


1/7 In that case, as here, the appellant filed his statement of reasons 
in the land office on the 28th day of the 30-day period; the statement was 
forwarded but did not reach the Director until after the 30 days had 
expired. 

2/ Gerhard Evenson, 631. D. 331 (1956); Daniel L. House et al., 
A-27419 (November 13, 1956); United States v. John E. and Bernice V. 
Peterson, A-27448 (April 26, 1957). 
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that an appeal to the Director of the Bureau of Land Management will be 
subject to dismissal for the same reason, there is no basis for distinguish- 
ing the two types of appeals, and affirmed the Director's decision dismis- 
sing an appeal to him for the reason that the statement of reasons was 
filed 2 days late. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Director, Bureau of Land Management, 
is affirmed. 


(Sgd) Edmund T. Fritz 
Deputy Solicitor 


Interior--Duplicating Section, Washington, D.C. 


[ Filed January 15, 1960] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
E. V. PRESSENTIN, ET AL., 
Plaintiffs, 


v. CIVIL ACTION NO. 1907-59 


FRED A. SEATON, SECRETARY OF 
THE INTERIOR, ET AL., 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


JUDGMENT 

This matter having come on for hearing on (a) the motion of defend- 
ants Seaton and Woozley for summary judgment, (b) the motion of defend- 
ants Benson and McArdle for summary judgment and (c) the motion of 
plaintiffs for summary judgment, and the Court having heard argument of 
counsel, and it appearing that there is no genuine issue as to any material 
fact and that the defendants are entitled to judgment as a matter of law, 

WHEREFORE, IT IS ORDERED AND ADJUDGED, as follows: 
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1. The motion of the defendants Seaton and Woozley for summary 
judgment is granted. 

2. The motion of the defendants Benson and McArdle for summary 
judgment is granted. 

3. The motion of plaintiffs for summary judgment is denied. 

4. Judgment is entered in favor of the defendants and against the 
plaintiffs and the complaint is hereby dismissed. 

Entered this 15th day of January, 1960. 


/s/ Burnita Shelton Matthews 
Judge 


[ Certificate of Service] United States District Court 


[ Filed January 25, 1960] 
NOTICE OF APPEAL 
Notice is Hereby given that E. V. Pressentin and Fred J. Martin, 
plaintiffs above named, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the final judgment 


entered in this action of January 15, 1960. 


/s/ Charles S. Rhyne 
Rhyne and Rhyne 
400 Hill Building 
Washington 6, D.C. 
January 25, 1960 Attorney for Appellants 
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[ Filed February 4, 1960] 


STIPULATED DESIGNATION OF 
THE RECORD ON APPEAL 


It is hereby stipulated by and between counsel of record for the 
respective parties hereto, that, in accordance with Rule 12 (a), the 
original papers in their entirety shall constitute the record on appeal, 
and that the reporter's transcript of testimony is unnecessary to this 
appeal and shall not be part of the record on appeal. This stipulation 
shall be a part of the record on appeal. 


Rhyne & Rhyne 
400 Hill Building 
Washington 6, D.C. 


By: /s/ Charles S. Rhyne 
/s/ Charles A. Dukes, Jr. 
Attorneys for Appellants 
/s/ Thomas L. McKeyvitt 
Department of Justice 
Lands Division 
Washington 25, D, C. 
February 4, 1960 Attorney for Appellees 


STATEMENT OF POINTS ON WHICH APPELLANTS INTEND TO RELY 
1. The District Court erred in denying the plaintiffs' motions for 

summary judgment. As a matter of law the plaintiffs were entitled to 

judgment. 
2. The District Court erred in failing to remand the case on its 


merits to the Department of Interior to be heard on appeal from the 
Initial Decision. 
3. The District Court erred in granting the defendants’ motions 


for summary judgment and in entering a judgment in their favor. 


Rhyne & Rhyne 
400 Hill Building 
Washington 6, D.C. 
a nae By: /s/ Charles S. Rhyne 
[ Certificate of Mailing] /s/ Charles A. Dukes Jr. 
Attorneys for Appellants 
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QUESTIONS PRESENTED 


Appellants appealed a decision by a Department of the 
Interior hearing examiner to the Director of the Bureau 
of Land Management. The Director dismissed the appeal 
because the statement of the reasons for the appeal was 
not filed in his office until March 4, 1957, when, under the 
Department’s published rules of practice, they should 
have been filed by March 1, 1957. The Secretary of the 
Interior affirmed this dismissal. The questions presented 
here are: 


1. Whether the Secretary of the Interior, judged by 
the standards applicable in cases of this nature, was clear- 
ly wrong in deciding that appellants had not filed their 
statement of reasons on appeal with the Director of the 
Bureau of Land Management on time. 

2. Whether, under the circumstances of this case, the 


Secretary abused his discretion in refusing to waive his 
rules. 


my 
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Anited States Court of Appeals 


For rae Districr or Cotumsra Crmcuir 


No. 15,581 


BE. V. Pressentin, ET aL., APPELLANTS 


v. 


Frep A. Szaton, Secretary oF THE INTERIOR, ET AL., 
APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


OPINION BELOW 


The district court did not write an opinion. Its judg- 
ment granting appellees’ motions for summary judgment 
and dismissing the complaint is printed at page 117 of 
the Joint Appendix. 


JURISDICTION 


On July 15, 1959, appellants filed a complaint in the 
District Court for the District of Columbia seeking to 
have that court (1) review a decision of a hearing ex- 
aminer of the Department of the Interior declaring cer- 
tain mining claims of the appellants invalid and determine 
that patents should be granted on these claims, or (2) 


(1) 


2 


set aside a decision of the Secretary of the Interior affirm- 
ing a decision of the Director of the Bureau of Land 
Management dismissing an appeal from the hearing ex- 
aminer’s decision for having been filed late, and (3) direct 
the Secretary of the Interior and the Director of the 
Bureau of Land Management to accept for filing and for 
subsequent action a proffered verified statement under 
the Multiple Use Act, 69 Stat. 368, 30 U.S.C. secs. 612, 
615. Jurisdiction of the district court was asserted to 
exist under Section 10 of the Administrative Procedure 
Act, 60 Stat. 248, 5 U.S.C. sec. 1009. (Jt. App. 3.) The 
defendants named were the Secretary of the Interior, 
the Director of the Bureau of Land Management, the 
Secretary of Agriculture, and the Chief of the Forestry 
Department of the Department of Agriculture. No spe- 
cifie relief was sought against the last two of these off- 
cers. The action came before the district court on cross- 
motions for summary judgment, and on January 15, 1960, 
Judge Matthews granted appellees’ motions and dismissed 


the complaint (Jt. App. 117 ). Notice of appeal was filed 
on January 25, 1960 (Jt. App. 118). The jurisdiction of 
this Court rests on 28 U.S.C. sec. 1291. 


STATEMENT 


In 1926, E. V. Pressentin, appellant, and H. A. Martin, 
whose estate is represented here by appellant Fred J. 
Martin, located several mining claims (silica and talc) 
and a mill site in the Mt. Baker National Forest near 
Rockport, Washington, and in 1955 they applied to the 
Department of the Interior for patents to these claims and 
to this mill site. The Acting Regional Forester for Port- 
land, Oregon, an officer of the Department of Agriculture’s 
Forest Service, initiated invalidity proceedings against 
these claims, and a hearing on the charges was held in 
Spokane, Washington, in September of 1956. On January 
3, 1957, the hearing examiner issued a decision conclud- 
ing that there had not been a discovery of a valuable 
mineral deposit within the meaning of the Department’s 
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rules and declaring the mining claims and mill site in- 
valid.* (Jt. App. 8-15.) 

The hearing examiner’s decision closed with this para- 
graph (Jt. App. 15): 

This decision is subject to the right of appeal to 
the Director of the Bureau of Land Management. 
An appeal must be received by the Hearing Examiner, 
Bureau of Land ent, Post Office Box 3861, 
Portland 8, Oregon, within 30 days from receipt here- 
of, accompanied by a filing fee of $5.00 for each claim 
for which an appeal is made. Full compliance is 
required with 43 CFR, Sections 221.1 to 221.5 inelu- 
sive, and to other pertinent sections of the Rules of 
Practice. Copies of notice of appeal and other docu- 
ments must be served on the adverse party or its rep- 
resentative at the addresses appearing in Paragraph 
I of this decision. (See the attached Circulars 1950 
and 1962). 

The attached circulars were reprints from the Federal 
Register of the rules of practice governing appeals in 
the Bureau of Land Management in effect at that time 
(see Jt. App. 16-23). Pursuant to Section 221.2 of these 
rules, appellants filed a notice of appeal with the hear- 
ing examiner on January 30, 1957. This notice did not 
include, as was allowed but not required by Section 221.2, 
a statement of reasons for the appeal. Section 221.3 pro- 
vides that when a statement of reasons is not included 
in the notice of appeal, “such a statement must be filed 
in the office of the Director [of the Bureau of Land Man- 
agement] within 30 days after the notice of appeal is 


located on the group of claims is approximately $40,000” (Jt. App. 
9), which is the principal value in the property. 
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filed.” The 30th day after January 30, 1957, the day the 
notice of appeal was filed, was March 1, 1957, a Friday. 
On February 27, 1957, appellants’ counsel mailed the 
statement of reasons for the appeal from Spokane, Wash- 
ington, to the Director in Washington, D. C. by certified 
but not by air mail? Department of the Interior filing 
stamps show that the statement was received in the Bu- 
reau of Land Management on March 4, 1957, 2 Monday. 
(Jt. App. 32.) At the same time he mailed the state- 
ment to the Director, appellants’ counsel mailed copies 
of the statement to the hearing examiner and to the at- 
torney for the Department of Agriculture who had op- 
posed him at the patent contest, both in Portland, Oregon 
(Jt. App. 9, 37)? 

In a decision dated April 16, 1957, the Director of the 
Bureau of Land Management dismissed the appeal be- 
eause the statement of reasons had not been filed within 
the time required by the rules. This decision pointed out 
that section 221.97 of the rules provided that an extension 


of time for filing any document other than a notice of 
appeal could be granted if requested within the time al- 
lowed for filing the document itself. The decision then 
noted: “No request was made in this case for an exten- 
sion of time in which to file the statement of reasons. 
The appeal is therefore dismissed.” (Gov. App. <A.‘) 
Appellants then appealed the Director’s decision to the 


2 The letter transmitting the statement was dated February 27, 
1957, and, as well as could be made out, postmarked at 6:30 p.m. 
of that day (Jt. App. 82). 


3 Presumably this Department of Agriculture attorney is the 
“government counsel” appellants repeatedly state was served (Br. 
, 6, 9, 11, 12). Nowhere does the record show that there was 
service on any “counsel for the Interior Department,” as appel- 
ae here first intimate (Br. 13, 14, 15) and finally allege (Br. 


4For the convenience of the Court and the completeness of the 
record, appellees have published the Director’s opinion in the ap- 
pendix to this brief. Since this opinion was not part of the record 
before the district court, it was not included in the Joint Ap- 
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Secretary of the Interior, who, by a decision on April 2, 
1958, affirmed the dismissal of the appeal (Jt. App. 30). 
Of course, the Secretary’s opinion made no reference to 
the merits of the hearing examiner’s decision. 

Before the Secretary, appellants argued that the rules 
should be construed as allowing them 60 days from the 
receipt of the examiner’s decision in which to file their 
statement of reasons on the basis of adding together the 
two 30-day periods allowed. The Secretary rejected this 
argument, pointing out that the language of section 221.3 
was plain and unequivocal in requiring that the state- 
ment be filed within 30 days “after the notice of appeal 
is filed” (Jt. App. 32). The Secretary said that although 
the section did not say “that an appeal must be dis- 
missed * * *, the language has been construed without 
deviation to be mandatory.” He then went on to make 
this qualification: “Although the case has not yet arisen, 
the Department will probably refrain from dismissing an 
appeal only in cases where due to circumstances com- 
pletely beyond the control of the appellant, such as an 
unavoidable delay in the mails, a statement of reasons is 
not filed on time.” The Secretary could find no extenu- 
ating circumstance in this case, noting that it was a 
practical impossibility for ordinary mail leaving Spokane 
at 6:30 p.m. on February 27 to arrive in Washington by 
March 1, and that even if the statement had been sent by 
air mail “counsel were cutting the time very short.” (Jt. 
App. 34.) 

Between the time of the Secretary’s decision and the 
filing of this suit, in May of 1958, a Forest Service officer 
in Portland notified appellants of a published notice pur- 
suant to the Multiple Use Act, 69 Stat. 368, 30 U.S.C. sec. 
613, affecting the area embracing appellants’ mining 
claims (Jt. App. 5-6). The statute restricts mining 
claimants’ use of surface resources on mining claims 
located subsequent to the statute and establishes a pro- 
cedure for determining the validity of rights on claims 
asserted to have been located prior to the statute. The 
procedure includes the filing of a verified statement of 
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information pertaining to prior located claims. Appel- 
lants attempted to file such a statement in the Spokane 
Land Office after this notice from the Forest Service, but 
the statement was rejected by the local Bureau of Land 
Management official because the claims had previously 
been declared invalid. No appeal was taken from the re- 
jection of the verified statement. (Jt. App. 5-6.) 

On July 15, 1959, appellants brought this suit in the 
district court. The complaint apparently asked that the 
court review the decisions of the Secretary, the Director, 
and the hearing examiner as to the validity of their claims 
and determine that appellants are entitled to patents, or, 
in the alternative, to set aside the Secretary’s decision 
with instructions that appellants be granted review of 
the hearing examiner’s decision on its merits. The com- 
plaint further prayed that the Secretary and Director 
be directed to accept the verified statement proffered un- 
der the Multiple Use Act. (Jt. App. 6-7.) The case was 
heard on cross-motions for summary judgment (Jt. App. 
28, 29, 35). In support of their motion, appellants filed 
an affidavit by Mr. John Huneke, their counsel before 
the Department of the Interior, setting forth the facts 
surrounding the mailing of the statement of reasons. In 
addition to the facts already recited here in this connec- 
tion, Mr. Huneke stated that it was the established office 
practice of his firm to send any mail going outside their 
local area by air mail, but that, through clerical inad- 
vertence and contrary to their practice, the statement had 
not been air mailed to the Director. He alleged that an 
item sent by air mail at that time would have reached 
Washington on March 1, 1957. He concluded by stating 
that he believed the Hearing Examiner and the counsel 
for the Department of Agriculture had received copies of 
the statement by March 1, 1957. (Jt. App. 36-37.) 

In support of their motion for summary judgment, ap- 
pellees filed an affidavit by Mr. Ernest F. Hom, Assistant 
Solicitor, Branch of Land Appeals, Office of the Solicitor, 
Department of the Interior. Mr. Hom stated that before 
1952, the Department’s rules as to the time for filing 
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notices of appeal had not been rigidly enforced and that 
their loose administration encouraged laxity in compliance 
and made it difficult for anyone to tell when a decision had 
become final (Jt. App. 38). The Solicitor brought this 
situation to the Secretary’s attention and suggested that 
the rules of practice be amended and that failure to com- 
ply with them should render an appeal “subject to sum- 
mary dismissal” (Jt. App. 41-43). The rules were so 
amended in May of 1952, and in the following four years, 
some 77 appeals to the Secretary were filed late and dis- 
missed without exception. In May of 1956, a complete 
revision of the rules included a liberalization of the rules 
on appeals. Instead of requiring that the statement of 
reasons be filed with the notice of appeal, as the old 
rules required, the new rules allowed an additional 30 
days after the notice of appeal. Between the adoption of 
the new rule and the dismissal of appellants’ case, five 
others were dismissed for late filing (see Jt. App. 86, 
92, 94, 97, and 113). Between the dismissal of appellants’ 
case and Mr. Hom’s affidavit, ten more appeals were dis- 
missed for late filing. (Jt. App. 38-41.) Three weeks after 
the filing of Mr. Hom’s affidavit, the Secretary did reverse 
the Director’s dismissal of a late appeal where it was 
evident that a request for an extension did not reach 
the Director for reasons completely beyond the control of 
the appellants. United States v. George J. Patee, et al., 
A-27694 (October 30, 1958) (Gov. App. B). In that case 
a telegram requesting an extension was so badly garbled 
because of Western Union line trouble that it had to be 
resent four times before a satisfactory copy came through. 
By the time the telegram was delivered, the filing time 
had expired. 

On January 15, 1960, Judge Matthews granted appel- 
lees’ motions for summary judgment and dismissed the 
complaint (Jt. App. 117). It is from this judgment that 
this appeal is taken. 


RULES INVOLVED 


The rules of practice of the Department of the Interior, 
which constituted Part 221 of 43 CFR (1954 ed.), were 
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completely revised in Cire. 1950, 21 FR. 1860, March 27, 
1956, as amended by Circ. 1962, 21 FR. 7622, October 4, 
1956. These circulars stated the rules in effect at the 
time of appellants’ appeals within the Department and 
copies of them were furnished to the appellants by the 
hearing examiner with his opinion. The circulars were 
attached to the complaint in the district court as exhibits 
and they are set out in full in the Joint Appendix at 
pages 16 to 23. The sections pertinent to this case, as 
they were at the time appellants’ case was dismissed, read 
as follows: 


§221.1. Who may appeal. Any party to a case 
who is adversely affected by a decision of an officer 
of the Bureau of Land Management other than the 
Director or persons signing for the Director, shall 
have a right of appeal to the Director. 


§ 221.2. Appeal; how taken, filing fee, mandatory 
time limit. A person who wishes to appeal to the 
Director must file in the office of the officer who made 


the decision a notice that he wishes to appeal. * ° ° 
The notice of appeal * * * must be received in the 
Office where it is required to be filed within 30 days 
after the person taking the 2ppeal received the deci- 


sion he is appeating from. No extension of time will 
be granted for filing this notice. 


§ 221.3. Statement of reasons; written arguments; 
briefs. If the notice of appeal did not include a state- 
ment of the reasons for the spreeh such a statement 
must be filed in the office of the Director within 30 
days after the notice of appeal is filed. Failure to 
file the statement of reasons within the time required 
will subject the appeal to summary dismissal as pro- 
vided in § 221.98. In any case the appellant will be 
permitted to file in such office additional statements 
of reasons and written arguments or briefs within 
the 30-day period after he filed the notice of appeal. 


§ 221.92. When a document is filed. A document 
is filed in the office where the filing is required when 
received during the regular office hours by a party 
authorized to receive it. 


§ 221.98. Summary dismissal. An appeal to the 
Director or to the Secretary will be aaisoct to sum- 
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mary dismissal by the officer to whom it is made for 
any of the following causes: 


(a) If a statement of the reasons for the appeal 
is not included in the notice of appeal and is not filed 
within the time required * * °. 

The rules were once again amended by Cire. 1997, 23 
F.R. 1930, March 22, 1958, and the rules as amended by 
all three circulars now appear in 43 CF'R, 1959 Supp., 221. 
This last amendment, adopted after the Director’s dis- 
missal of appellants’ appeal, did not materially affect sec- 
tions 221.2, 221.3, or 221.98, but it did add the following 
paragraph to section 221.92: 


(b) Whenever a document is required under this 
part to be filed within a certain time and it is not 
received in the proper office, as provided in paragraph 
(a) of this section, during that time, the delay in 
filing will be waived if the document is filed not later 
than 10 days after it was required to be filed and it 
is determined that the document was transmitted or 


probably transmitted to the office in which the filing 
is required before the end of the period in which it 
was required to be filed. Determinations under this 
paragraph shall be made by the officer before whom 
is pending the appeal or contest in connection with 
which the document is required to be filed. * * * 


SUMMARY OF ARGUMENT 


I 


The Secretary of the Interior decided that appellants’ 
statement of reasons on appeal to the Director of the 
Bureau of Land Management was not filed in time. Since 
the facts of the case show that the statement was received 
on March 4, 1957, rather than March 1, 1957, the Secre- 
tary’s decision to that effect is indisputably correct. But 
appellants now argue that they substantially complied 
with the rules by serving the hearing examiner and op- 
posing counsel, citing Dayton Power and Light Co. v. 
Federal Power Com’n, 102 U.S. App.D.C. 164, 251 F.2d 
875 (1957). 
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The Dayton case came before this Court under the 
specific review provisions of Section 19 of the Natural 
Gas Act, which gives the Court general appellate review 
powers. But the established standards for review in a 
case like the case at bar, an action in the nature of 
mandamus, require that administrative action be “arbi- 
trary and capricious” or “plainly wrong” before it can be 
reversed. Judged by these standards, the Secretary’s 
decision on the timeliness of filing cannot be reversed. 
His rules clearly provided that the statement should be 
filed with the Director unless it had been filed with the 
hearing examiner at the time of the filing of the notice of 
appeal, but they do not provide that either sending the 
statement to the hearing examiner at any other time or 
sending it to opposing counsel constitutes service. The 
Secretary has pursued a consistent policy of strictly con- 
struing his rules and of dismissing appeals where parties 
have not complied with them. Of the 77 appeals to the 
Secretary dismissed for being late between 1952 and 
1956, twelve had been filed in time but in a field office 
rather than in Washington. 

‘Additional distinctions make the Dayton case inappli- 
eable here. The F.P.C. argued that Dayton had not com- 
plied with the Natural Gas Act because it had not com- 
plied with an F.P.C. procedural rule, and further argued 
that Dayton’s failure to meet the rule’s requirements was 
a fatal jurisdictional defect. The Secretary here, on the 
other hand, has not confused two sets of rules and de- 
cided that violation of one set constitutes a violation of 
the other. He has first decided that his own rules have 
not been met and then decided not to waive them. Fur- 
thermore, the “opposing counsel” and the hearing exam- 
iner here are not in positions analogous to that of the 
General Counsel of the Federal Power Commission, “the 
very official in charge of the proceedings in which Dayton 
was a party.” Although the hearing examiner had been 
in charge of the proceedings at an earlier stage, once 
the notice of appeal was filed his only duty was promptly 
to forward the record of the hearing to Washington. 
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After that, he had nothing to do with the reasons for the 
appeal. 

Appellants’ invocation of Section 10 of the Administra- 
tive Procedure Act does not materially help them, because 
the Administrative Procedure Act has not established 
broader standards of review in cases of this nature. Ap- 
pellants still must establish that the Secretary’s action 
was “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law * * *.” 


i 


The Secretary did not abuse his discretion in refusing 
to waive his rules in appellants’ case. The Secretary con- 
sidered the advisability of not dismissing appellants’ ap- 
peal, but he found no extenuating circumstances justify- 
ing a waiver. This insistence on compliance with the 
rules is an administrative necessity in a department 
where thousands of appeals are reviewed annually. The 
rules are liberal enough to make such insistence reason- 
able, and the Secretary has pursued a consistent policy 
of strict enforcement. The rules set out clearly what is 
to be done, and if parties have difficulty in complying, 
they can request extensions. Here the parties had fair 
warning in the clear statement of the rules and in the 
Secretary’s consistent rejection of late appeals that their 
appeal would be dismissed if their statement did not 
arrive in time. 

Analogous to the Secretary’s insistence on compliance 
with his rules is a similarly strict insistence by this Court. 
This Court has cited Justice Story’s admonition that “in- 
finite mischief has been produced by the facility of courts 
of justice in overlooking errors of form,” and has con- 
sistently warned members of the bar that it intends to 
exercise sparingly its discretion to save appeals “prose- 
cuted in disregard of the rules.” The Secretary’s insist- 
ence on the orderly administration of his department is 
no more arbitrary and capricious or an abuse of discretion 
than is this Court’s orderly management of its dockets. 

The Secretary cannot be compelled by an order in the 
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nature of mandamus to waive his rules, for such a waiver 
is a discretionary rather than a ministerial function. 
Indeed, in recent cases where the Secretary has attempted 
to waive other of his regulations, he has been criticized 
and sometimes reversed by this Court and the Supreme 
Court. The Secretary’s rules would have little binding 
force if they were to be waived on grounds as insubstan- 
tial as those urged here, and parties would never be cer- 
tain as to when litigation within the Department of the 
Interior had come to an end. 


ARGUMENT 


I 


THE SECRETARY OF THE INTERIOR WAS COR- 
RECT IN DECIDING THAT APPELLANTS HAD 
NOT FILED THEIR STATEMENT OF REASONS ON 
APPEAL WITH THE BUREAU OF LAND MANAGE- 
MENT ON TIME 


When the Secretary of the Interior reviewed the Bu- 
reau of Land Management’s dismissal of appellants’ ap- 
peal, it was quite clear to him that the statement of rea- 
sons on appeal had been filed late. The only argument 
on timely filing which the Secretary believed worthy of 
express consideration was that appellants were allowed 
60 days from the date of the hearing examiner’s decision 
to file their statement of reasons, irrespective of when 
they filed their notice of appeal. After rejecting this 
argument, which appellants have not renewed in this 
Court, the Secretary said (Jt. App. 34): “There is not 
the slightest doubt then that the appellants’ statement 
of reasons was filed late and that the appeal was subject 
to summary dismissal under section 221.98.” Our first 
problem is to determine whether the Secretary was plainly 
wrong in deciding that the appellants’ statement of rea- 
sons had been filed late. 

A. The statement of reasons on appeal was not filed in 
the office of the Director of the Bureau of Land Manage- 
ment within the time allowed:—Section 221.3 of the rules 
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of practice provides: “If the notice of appeal did not 
include a statement of the reasons for the appeal, such 
a statement must be filed in the office of the Director 
within 30 days after the notice of appeal is filed.” Rule 
221.92 provides: “A document is filed in the office where 
the filing is required when received during the regular 
office hours by a party authorized to receive it.” The 
notice of appeal was filed on January 30, 1957, but did 
not include a statement of reasons. The thirtieth day 
after January 30 was March 1, 1957.5 The statement was 
not received in the Secretary’s Mail Center and in the 
Bureau of Land Management until March 4, 1957, as is 
shown by the departmental filing stamps.* It can hardly 
be questioned that the statement was late when it reached 
the Bureau.’ The Secretary’s decision so holding is there- 
fore unquestionably correct. 

B. The Secretary, judged by the standards of review 
applicable in this case, was not clearly wrong in not de- 
ciding that service on opposing counsel and the hearing 


examiner constitutes filing under his rules:—Appellants 
now urge before this Court that they substantially com- 


5 This time is computed by excluding the day from which the 
period begins to run and including the last day, the system used 
by the federal courts. Rule 6, F.R.Civ.P. We are somewhat at a 
loss to understand the system by which appellants are computing 
the lapse of time, a system in which three days elapsed between 
February 27 and March 1 (Br. 6, 9), five days elapsed between 
February 27 and March 4 (Br. 3), but only one day elapsed be- 
tween March 1 and March 4 (Br. 4, 6, 7, 12, 14, 18). 


® Appellants intimate that possibly the statement was received on 
March 1 but not stamped until March 4 (Br. 9, 18, 20). They 
should not be allowed to raise by innuendo in this Court matters 
which they did not see fit to present or attempt to prove in the 
court below. 


T Just how late the statement was is immaterial in view of the 
plain fact that it was late, but we might note in passing that ap- 
pellants’ insistence (Br. 4, 6, 7, 12, 14, 18) that it was just one 
day late simply is not accurate. Appellants evidently think they 
are entitled to discount March 2 and $ because they fell on a 
Saturday and Sunday, but they cite no authority for excluding 
holidays in computing lateness. 
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plied with the rules of practice by sending copies of the 
statement to the hearing examiner and to the Department 
of Agriculture counsel who opposed them at the hearing. 
They contend that receipt by March 1 of the statement of 
the reasons by the examiner and opposing counsel brings 
them within the meaning of Dayton Power and Light Co. 
v. Federal Power Comm’n, 102 U.S. App. D.C. 164, 251 
F.2d 875 (1957). Because of appellants’ heavy reliance 
on this case, it is necessary to consider it in some detail. 

The Dayton case came before this Court under the spe- 
cific review provisions of Section 19 of the Natural Gas 
Act, 52 Stat. 831, 15 U.S.C. sec. 717r. Section 19 provides 
that any party to a Federal Power Commission proceed- 
ing aggrieved by an order issued by the Federal Power 
Commission in the proceeding may obtain a review of the 
order in the appropriate circuit court of appeals. Upon 
the filing in the court of appeals of the transcript of the 
record upon which the order was entered, “such court shall 
have exclusive jurisdiction to affirm, modify or set aside 
such order in whole or in part.” Limitations on the 
court’s power to review are that it cannot consider objec- 
tions which were not urged before the Commission and 
that the Commission’s findings of fact are conclusive if 
supported by substantial evidence. Also, upon appropri- 
ate application by any party, the court may order the 
Commission to receive additional evidence. 

In the Dayton case, both the Commission and an op- 
posing power company moved to dismiss the Dayton 
Power and Light Company’s petition for review by this 
Court on the ground that Dayton had not filed a timely 
application for rehearing before the Commission, a pre- 
requisite to the jurisdiction of this Court. Dayton had 
mailed its application for rehearing, along with the num- 
ber of copies required by the Commission’s Rule 15(b), 
to the Commission, and at the same time had sent a single 
copy to the Commission’s General Counsel. The General 
Counsel received his copy on the last day allowed by Sec- 
tion 19 of the Natural Gas Act, but, because through 
clerical inadvertence the envelope to the Commission had 
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been sent by fourth class mail, the Commission did not 
receive the application until three days after the last 
day allowed by the Act. The Commission had rejected the 
application, and it defended its action before this Court 
by arguing that “Petitioner did not file its application for 
rehearing within the time prescribed by the Act” (F-.P.C. 
Brief, p. 54), and also that “failure by Dayton within 
30 days to fulfill the literal procedural requirement of the 
quoted Rule is, as a matter of law, a fatal jurisdictional 
defect” (102 U.S. App. D.C. at 166, 251 F.2d at 877). 
This Court. answered this argument as follows: 


We do not agree. Dayton met the command of the 
statute. Within the jurisdictional statutory period 
its application reached the General Counsel of the 
Commission, the very official in charge of the proceed- 
ings in which Dayton was a party. Since the Com- 
mission had expressly retained authority in its rule 
to waive exact compliance with its own procedural 
requirement, it cannot oust itself of jurisdiction on 
the facts here shown. We do not condone Dayton’s 
seat in failing to forward all papers on time. We 
sumply say we cannot hold the failure to meet the 
directive of this procedural rule is jurisdictional so 
that the neglect defeats Dayton’s status as a party. 

The Court then remanded the case to the Commission for 
consideration of Dayton’s application for rehearing. 

The standards by which the Court judged the Commis- 
sion’s treatment of Dayton’s application are not the same 
as those which must be applied in this case. The Natural 
Gas Act empowers the reviewing court “to affirm, modify, 
or set aside such order in whole or in part.” The Court 
is bound by the Commission’s findings of fact, if sup- 
ported by substantial evidence, and to those objections 
made to the Commission. But it does not have to find, 
and it did not find in the Dayton case, that the Com- 
mission’s action was “plainly wrong,” “arbitrary, capri- 
cious, and unreasonable,” or “an abuse of discretion.” The 
Court concluded only that Dayton had met the statutory 
jurisdictional requirements and that the Commission erred 
in finding that Dayton had not done so. It also held 
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that where the Commission retained authority to waive 
exact compliance with its rule, the Commission could not 
insist that “as a matter of law” failure to comply exactly 
was “a fatal jurisdictional defect.” Whether, on that state 
of facts, the Court would have held the Commission 
“plainly wrong” or “arbitrary and capricious,” we cannot 
say. But it is important to note that the Natural Gas 
Act did not require the Court to apply those standards 
to the Commission’s actions, setting forth, as it does, only 
those standards which are generally applicable to appel- 
late review. Here, where there is no special jurisdictional 
statute, the more limited standards are the ones that must 
be followed, and they are the ones applicable in this case. 

In Hammond v. Hull, 76 U.S. App. D.C. 301, 131 F.2d 
23, 25 (1942), cert. den. 318 U.S. 777, this Court, after 
stating that the remedy formerly known as mandamus 
was still available under the then new Federal Rules of 
Civil Procedure, summarized the principles governing re- 
lief in the nature of mandamus as follows: 


(1) The writ should be used ak when the duty of 


the officer to act is clearly established and plainly 
defined and the obligation to act is peremptory. 
(2) The presumption of validity attends official action, 
and the burden of proof to the contrary is upon one 
who challenges the action. (3) Courts have no gen- 
eral supervisory power over the executive branches 
or over their officers, which may be invoked by writ 
of mandamus. Interference of the courts with the 
Re of the ordinary duties of the executive 
lepartments of the government would be productive 
of nothing but mischief. (4) When the performance 
of official duty requires an interpretation of the law 
which governs that performance, the interpretation 
placed by the officer upon the law will not be interfered 
with, certainly, unless it is clearly wrong and the official 
action arbitrary and capricious. (5) For it is only 
in clear cases of illegality of action that courts will 
intervene to displace the judgments of administrative 
officers or bodies. (6) Generally speaking, when an 
administrative remedy is available it must first be 
exhausted before judicial relief can be obtained, by 
writ of mandamus or otherwise. [Footnotes omitted.] 
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Though all these standards are applicable to one phase 
or another of this case, the fourth one is of particular 
importance to the Court in reviewing the Secretary’s 
decision that appellants’ appeal was late. The principle 
that an officer’s interpretation of a law entrusted to his 
administration will not be interfered with “unless it is 
clearly wrong and the official action arbitrary and <a- 
pricious” is a principle that has long been followed in 
suits against the Secretary of the Interior. Indeed, the 
footnote in Hammond v. Hull supporting the Court’s 
statement of the principle includes the following cases 
involving the Secretary: Ness v. Fisher, 223 U.S. 683 
(1912); Riverside Oil Co. v. Hitchcock, 190 US. 316 
(1903) ; Hall v. Payne, 254 U.S. 343 (1920). The princi- 
ple has been followed by this Court in recent suits against 
the Secretary: McKenna v. Seaton, 104 U.S. App. D.C. 50, 
54, 259 F.2d 780, 784 (1958), cert. den. 358 U.S. 835; Hayes 
vy. Seaton, —— U.S. App. D.C. ——, 270 F.2d 319 (1959). 
Even where this Court has recently reversed the Secretary, 
it has done so on the grounds that his action was “either 
caused by confusion or was arbitrary and capricious,” 
“manifest error,” “plainly wrong,” “indisputably wrong,” 
“clearly and indubitably erroneous,” and “patently errone- 
ous,” McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 319, 
320, 324, 226 F.2d 35, 41, 42, 43, 46 (1955) ; and “plainly and 
convincingly wrong,” Seaton v. Texas Company, 103 U.S. 
App. D.C. 163, 169, 256 F.2d 718, 724 (1958). 

Of course, the appellants have constantly contended 
that the Secretary’s action in this case was arbitrary and 
capricious and did constitute an abuse of discretion. How- 
ever, such allegations are mere conclusions, and the suff- 
ciency of appellants’ case must be tested by the facts 
specifically alleged rather than by appellants’ conclusions 
regarding them. Billings Utility Co. v. Advisory Commit- 
tee, 135 F.2d 108, 112 (C.A. 8, 1943). Judged by the 
applicable standards, the Secretary’s decision on the time- 
liness of filing cannot be reversed. 

The Secretary’s rules clearly state that the statement 
of reasons is to be filed in the Director’s office if they are 
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not filed with the hearing examiner along with the notice 
of appeal. They do not provide for a filing with the hear- 
ing examiner at any time after the notice of appeal, and 
they do not provide that service on the opposing counsel 
constitutes filing. The Secretary’s rules could make 
either of these provisions, or the Secretary could reason- 
ably construe service on either of these gentlemen as 
satisfying his procedural requirements. But the Secre- 
tary’s rules do not make these provisions, and the Secre- 
tary has just as reasonably not construed service on the 
hearing examiner and opposing counsel as satisfying his 
requirements. As can be seen from the affidavit of Mr. 
Ernest F. Hom, Assistant Solicitor of the Department of 
the Interior, the Department has consistently insisted on 
a strict construction of and strict compliance with its 
rule since their revision in 1952 (Jt. App. 38). Of the 77 
appeals to the Secretary filed late in the four years fol- 
lowing the revision, all were dismissed, including 12 which 
had been filed within the time but in a field office rather 
than in Washington. Appellants’ case fits into the reason- 
able and consistent application of the rules shown by 
these 12 instances. 

Aside from the basic and important difference between 
the standards applicable, there are several other distine- 
tions between this case and Dayton Power and Light Co. 
v. Federal Power Comm’n, supra. The Secretary has not, 
as did the Federal Power Commission in the Dayton case, 
first decided that statutory jurisdictional requirements 
rather than just his own procedural requirements had not 
been met, and then dismissed for lack of jurisdiction. He 
has not confused two sets of rules and decided that vio- 
lation of one set constitutes a violation of the other. He 
has first decided that his own rules have not been com- 
plied with and then refused to waive them. In view of 
the clarity of his rules and his consistent and reasonable 
interpretation of them, he cannot be said to be clearly 
wrong in his application of them in this case. Whether 
he should have waived them we consider in Point II, 
infra. 
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In their quite understandable desire to identify their 
case with the Dayton case, appellants have repeatedly al- 
leged that they served the hearing examiner and “govern- 
ment counsel” (Br. 3, 6, 9, 11, 12). Later allegations are 
that service was on “two of its [Interior’s] officials” (Br. 
13), “on two competent Department of the Interior offi- 
cials” (Br. 14), and on “not only counsel of the agency 
but also the examiner” (Br. 15). Finally they state: 
“Here both the counsel for the Interior Department and 
the hearing examiner were served” (Br. 16). As is 
shown by the affidavit of Mr. John Huneke, appellants’ 
counsel at the hearing, this statement simply is not true 
(Jt. App. 36). The “government counsel” served by Mr. 
Huneke was Mr. Robert G. Rue, who had represented the 
Department of Agriculture at the hearing. Any attempt 
to liken service on Mr. Rue to service on the General 
Counsel of the Federal Power Commission in the Dayton 
case is plainly without basis. 

The comparison between the positions of the hearing 
examiner and the General Counsel is also inappropriate. 
The Court described the Federal Power Commission’s 
General Counsel as “the very official in charge of the pro- 
ceedings in which Dayton was a party.”® Such a de- 
scription might fit the hearing examiner, but only up to 
the filing of the notice of appeal. By the very filing of 
their notice of appeal, appellants ended the hearing ex- 
aminer’s supervision of their case. Appellants point out 
that Section 221.2 of the rules of practice allows filing of 
the statement of reasons for the appeal with the hearing 
examiner along with the notice of appeal and argue that 
he is therefore an acceptable agent to receive the state- 
ment (Br. 16). But Section 221.3 clearly provides that 
when the notice does not include the statement, the state- 
ment is to be filed in the office of the Director. There is 
a simple practical explanation for this apparent incon- 
sistency. The notice of appeal is filed with the hearing 


§ The General Counsel who was served represented the Federal 
Power Commission before the Court of Appeals. : 
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examiner because he has the files and record and, upon 
receipt of the notice, he forwards this material to the 
Director in Washington, an unnecessary step if no appeal 
is noted. But the reasons for an appeal are meaningless 
in the hands of a hearing examiner, for he has nothing 
to do with their consideration. They have importance 
only in the hands of the Director, who must decide the 
appeal. Thus, it is evident that the hearing examiner’s 
position is quite different from that of the General Coun- 
sel of the Federal Power Commission insofar as appeals 
are concerned. 

Considering the clarity of the Secretary’s rules, the con- 
sistency with which they have been enforced, and the 
standards by which the Secretary’s decisions on his rales 
are to be judged, it is quite clear that the Secretary cor- 
rectly determined that appellants had not filed their ap- 
peal to the Bureau of Land Management on time. 

C. The review standards of the Administrative Proce- 
dure Act are narrower than those of ordinary appellate 
review:—In their complaint in the district court, appel- 
lants cited Section 10 of the Administrative Procedure 
Act, 5 U.S.C. sec. 1009, as authority for bringing their 
suit. At best, it applied to only one aspect of their suit, 
that asking review of the Secretary’s decision affirming the 
dismissal of their appeal to the Bureau of Land Manage- 
ment. As for the other aspects of the suit, appellants’ 
requests for review of the hearing examiner’s decision on 
the merits and that the Secretary be ordered to accept the 
verified statement under the Multiple Use Act were both 
excluded by the appellants’ failure to exhaust their ad- 
ministrative remedies.’ Section 10(c) requires exhaustion 
of administrative remedies in a situation where the agency 
provides that its ruling shall be inoperative while an ap- 
peal is taken. Section 221.101 of the Bureau’s rules of 
practice so provides (Jt. App. 21). Insofar as appellants’ 
complaint asked the court to order the Secretary to waive 


® Appellants have evidently abandoned these points on appeal, 
there being no mention of them in their brief. 
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compliance with the rules of practice, it came within Sec- 
tion 10’s exception relating to agency action committed to 
agency discretion. 

But even where Section 10 is possibly applicable to 
appellants’ case, it establishes a scope of review much 
more limited than that of an appellate court reviewing a 
lower court. Section 10(e)(B) says that the court shall 
“hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law 
* °°.” (The remaining subsections of 10(e)(B) deal with 
matters not in issue here, such as constitutionality of the 
action, statutory authority and the like.) Though it can 
be argued that the Secretary’s decision is also excluded 
from Section 10 by the discretionary function exception 
because an agency’s actions on violations of its own rules 
are discretionary, it is really immaterial in this case 
whether the review is under Section 10 or under the rules 
generally governing mandamus, since the standards for 
reversal are the same. 


I 
THE SECRETARY DID NOT ABUSE HIS DISCRE- 


TION BY REFUSING TO WAIVE HIS RULES IN 
APPELLANTS’ CASE 


Since the Secretary was clearly correct in determining 
that appellants had not complied with his rales, we come 
now to whether he should have waived the rules in ap- 
pellants’ case. The Secretary himself considered this 
problem after having determined that the statement was 
late (Jt. App. 34): 


There is not the oe doubt then that the ap- 
pellants’ statement of reasons was filed late and 
that the appeal was subject to summary dismissal 
under section 221.98. Although that section does not 
say that an appeal must be dismissed but says it 
“will be subject” to summary dismissal, the | 

has been construed without deviation to be mandatory. 
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Although the case 


: ppell: 
able delay in the 
filed on time. In this case 
circumstance. As noted earlier, 
reasons was postmarked 6:30 p.m., 
in Spokane, ashington. The statement was required 
to be filed in Washington, D. C., not later than March 
1, 1957, two days later. This was a practical im- 
possibility by ordinary mail. A pellants’ counsel 
assert that the statement was believed or intended 
to be sent by air mail. They attempt no explanation 
why it was not so sent. Even if it had been, counsel 
were cutting the time short. 

A. The Secretary’s insistence on compliance with his 
rules is an administrative mecessity:—Whenever anyone 
fails by a day or two to comply with procedural rules 
placing a time limit on any action to be taken, there is an 
inclination, at first impression, to feel that compliance 
should be waived. As this Court said in McCord v. Com- 
missioner of Internal Revenue, 74 App. D.C. 369, 370, 
123 F.2d 164, 165 (1941), a case involving the 90-day 
statutory period for filing @ petition with the Board of 
Tax Appeals: “Whenever one is dealing with a time 
limit, there are hard cases. The potential filer is held to 
a strict accounting; many excuses justified in fact are 
not acceptable in law.” 

In the Department of the Interior, the Secretary and 
the Bureau of Land Management are called upon to 
handle thousands of appeals every year. For example, in 
the fiscal year ending June 30, 1958, the Director acted 
upon 2,141 appeals and still had 2,272 remaining to con- 
sider. Annual Report of the Director, Bureau of Land 
Management, to the Secretary of the Interior (1958). 
Orderly procedure requires that the time for appeal be 
limited—particularly where public lands are involved and 
the rights of other parties to apply for such lands con- 
stitute a necessary consideration. In his rules as they 
read in 1952, 43 CFR 991.48, 221.50 and 221.64 (1954 ed.), 
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the Secretary required that a notice of appeal to the Di- 
rector be filed with the Manager within 30 days and that 
the reasons on appeal be listed with the notice. This rule 
was liberalized in 1956, when the Secretary adopted the 
system applicable here, which requires that an appeal be 
filed within 30 days but gives an additional 30 days to 
file the reasons for appeal. Since that time the Secretary 
has consistently required strict compliance. As noted in 
his opinion in this case, the rule is a liberal one and there 
is no reason for failing to comply with it (Jt. App. 35). 

Attached as Exhibit B to Mr. Hom’s affidavit is a copy 
of the Secretary’s decision in Gerhard Evenson, 63 I.D. 
331 (Jt. App. 86), wherein an appeal to the Secretary 
from a decision of the Director was dismissed because the 
reasons for filing the appeal were one day late. In that 
opinion, the Secretary noted that since the amendment 
of the Rules of Practice on May 1, 1956, “Without excep- 
tion the Department dismissed summarily appeals which 
were filed only one day late and appeals which did not 


state grounds for appeal.” Cases where appeals have 
been dismissed because they were one day late or failed to 
set out the grounds for appeal are listed in the footnotes 
in that opinion.” 


20 We want to bring to the Court’s attention that since the Sec- 
retary’s decision in this case and since Mr. Hom’s affidavit, the 
case which the Secretary said “has not arisen” has arisen, the 
case “where due to circumstances completely beyond the control 
of the appellant * * * a statement of reasons is not filed on time.” 
This is United States v. George J. Patee, et al., A-27694 (October 
80, 1958) (Gov. App. B), where a telegram requesting an exten- 
sion of time for filing the statement of reasons arrived at the Bu- 
reau of Land Management at 5:35 p.m. on the last day allowed 
for filing the statement. The rules in effect at that time specified 
that any document received after 3:00 p.m. would be deemed to 
be filed on the following day. The telegram had been sent in what 
should have been adequate time, “but because of some line or 
equipment trouble, it was so badly garbled when received in West- 
ern Union’s Washington office that it was necessary to resend the 
message four times before the Washington office was able to re- 
ceive a satisfactory copy of it. The last transmission was made 
at 3:37 p.m. after which the message was delivered to the Bu- 
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It cannot be said that what the Secretary has done here 
is arbitrary and capricious or an abuse of discretion. The 
appellants actually had a possible 60 days from the time 
of the hearing examiner’s opinion within which to prepare 
a simple statement of their reasons for appeal. They 
cut this 60 days by eight days themselves by filing their 
notice of appeal on January 30 rather than on February 
7, the thirtieth day after their receipt on January 8 of 
the hearing examiner’s decision. If they had time diffi- 
culties, they could have appli for an extension under 
section 221.97 of the rules of practice (Jt. App. 21). In 
every orderly system of review, some day must come when 
the permissive period of time comes to an end. The fact 
that the paper was actually mailed before the final date 
and inadvertently sent by regular mail is really irrelevant. 
Anyone who must use the mails or any other form of 
transportation to reach a destination in time necessarily 
knows their limitations. 

We have stressed the fact that the Secretary’s regula- 
tions clearly and explicitly state that the reasons for ap- 
peal must be filed with the Director and that failure to 
do so would result in summary dismissal, because non- 
compliance is sometimes excused in the absence of clarity 
in the regulations and a warning that the particular pro- 
cedure will be followed. See Marzall v. Libby, McNeil & 
Libby, 88 U.S. App. D.C. 277, 188 F.2d 1013, 1016 (1951), 
where the Court felt that Patent Office regulations were 
open to varying constructions with respect to the time 
that a particular fee had to be paid. There, the Court 
said: “If the Commissioner desires to avoid this result 
in future cases, clarification by him of the rules of the 
Patent Office would seem to be a suitable first step.” As 
shown by Mr. Hom’s affidavit, the Secretary of the In- 
terior took not only the first step but all necessary steps 
to make his rules clear and to give warning that they 


reau.” The Secretary's decision referred to his earlier decision in 
this case and concluded that the Patee case was one where late- 
ness could be waived as having been “completely beyond the con- 
trol of the appellants.” 
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would be enforced. That affidavit states that the Secre- 
tary amended his rules in 1952 to provide that appeals 
to the Secretary would be subject to summary dismissal 
for failure to comply with procedural requirements, 43 
CFR 221.75 (1954 ed.), and that in 1956 the same provi- 
sion was extended to appeals to the Director, 21 F-.R. 
1860, sec. 221.98. In both cases, he thereafter has fol- 
lowed a policy of requiring strict compliance. 

B. This Court has consistently insisted on strict com- 
pliance with its procedure:—An interesting analogy will 
be found in the policy of this Court with respect to en- 
forcement of its rules as to the time when various steps 
in the appeal process must be completed. In Burke v. 
Canfield, 72 App. D.C. 127, 111 F.2d 526 (1940), the Court 
permitted filing of a record even though the order of the 
district court extending the time for such filing had been 
entered after expiration of the time provided in Rule 73 
(g), as it then existed. In closing its opinion, however, 
the Court added the following warning (p. 128, p. 527): 


We think it timely to advise the bar that we intend 
to exercise sparingly our discretion to save an ap- 
peal prosecuted in disregard of the rules. For not- 
withstanding the modern trend, which we fully ap- 
prove, it is desirable that courts and counsel bear in 
mind Justice Story’s admonition that “infinite mis- 
chief has been produced by the facility of courts of 
justice in overlooking errors of form.” 
Later, in Maghan v. Young, 80 U.S. App. D.C. 395, 154 
F.2d 13 (1946), the Court sustained a motion to dismiss 
an appeal filed three days after the appellant’s extended 
time to file the record had expired. It held that the fact 
appellant’s counsel was professionally engaged in attend- 
ing to other matters was not “excusable neglect.” In its 
opinion, the Court said: 


Shortly after the adoption of the new Rules we did 
grant relief in a somewhat similar case, on the ground 
that the Rules were new and that it was unlikely 
counsel had sufficiently acquainted themselves with 
their terms, but we were careful on that occasion to 
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advise the Bar that we intended thereafter to exer- 
cise sparingly our discretion to save an appeal prose- 
cuted in disregard of the Rules. In accordance with 
that raling we have since, we think, invariably de- 
clined to extend relief, except for convincing reasons, 
where, as is the case here, appellee after appellant’s 
default has himself filed a preliminary record and 
moved to dismiss. 

Again, in 1949, this Court refused to permit the filing 
of a record out of time although the parties had agreed 
that the case could be held in abeyance pending the outeome 
of another case. Citizens Protective League v. Clark, 85 
U.S. App. D.C. 282, 178 F.2d 703 (1949). And even in a 
criminal case, Christoffel v. United States, 88 U.S. App. 
D.C. 1, 190 F.2d 585 (1950), the Court turned down a mo- 
tion to file a record on appeal out of time despite the fact 
that opposing counsel apparently had not opposed the mo- 
tion. Later, in this same case and on what was technically 
its own motion, the Court extended the filing time because 
an individual’s liberty was at stake. Nevertheless, it did so 


reluctantly and even made the suggestion that the neglect 
of counsel be investigated by a grievance committee. In 
its opinion, the Court said (p. 10, p. 594): 


Accordingly, the parties to litigation are, nerally, 
bound by both the acts and omissions of their law- 
yers. oreover, the rules fixing the time for the 
taking by the parties through their counsel of the 
procedural steps requisite in the prosecution and 
presentation of a cause are necessary for the orderly 
and equal administration of justice according to law 
and must be vigorously enforced. 


The Secretary’s insistence upon the orderly adminis- 
tration of his office is no more arbitrary and capricious or 
an abuse of discretion than is this Court’s orderly man- 
agement of its dockets.” 


11 Yllustrative is this Court’s sua sponte order in the present case 
by which the time for filing appellee’s brief was reduced by five 
days after appellant’s brief had been served and filed. The order 
was entered “Upon consideration of the state of the docket of this 
Court” and strictly limited application for an extension of time. 
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C. The Secretary cannot be compelled by an order in 
the nature of mandamus to waive his rules:—If any point 
in American law is well settled, it is that mandamus 
against an administrative officer will not issue where the 
officer’s duty is discretionary rather than purely minis- 
terial. Marbury v. Madison, 1 Cranch 137, 166 (1803) ; 
Decatur v. Paulding, 14 Pet. 497 (1840); Work v. Rives, 
267 U.S. 175 (1925); Hammond v. Hull, 76 U.S. App. D.C. 
301, 131 F.2d 23 (1942), cert. den. 318 U.S. 777; McKay v. 
Wahlenmaier, 96 U.S. App. D.C. 313, 325, 226 F.2d 35, 
46 (1955); Seaton v. Texas Company, 103 U.S. App. D.C. 
163, 168, 256 F.2d 718, 723 (1958). Under this principle, 
if this Court were to order the Secretary to do anything 
in this case, it would have to be to enforce his rules 
against appellants rather than to waive them. Of course, 
the very wording of the rules—“Failure to file the state- 
ment of reasons within the time required will subject the 
appeal to summary dismissal”—preserves the Secretary’s 
discretion to waive the rules. The retention of this dis- 
cretion avoids the possibility of hardship which would be 
worked on a party who was late for reasons entirely be- 
yond his control, as in the Patee case (Gov. App. B). 

The Secretary has recently encountered strong opposi- 
tion in this Court and in the Supreme Court on attempted 
waivers of other of his regulations. For example, in 
McKay v. Wahlenmaier, supra, this Court said (96 U.S. 
App. D.C. at 321, 226 F.2d at 43): 


It is argued that, since the Secretary devised the 
regulation, he alone has the right to say what the 
consequences of vagemae it shall be. Whether that 
is so, we need not decide. The Secretary is bound 
by his own regulation so long as it remains in effect. 

e is also bound, we think, to treat alike all violators 
of his regulation. He may not justify, simply by 
saying the violation is unimportant, his departure in 
a single case from an otherwise consistent policy of 
rejecting applications which do not conform to the 
regulation. 

Other deviations from the rules were reversed in Barash 
v. Seaton, 103 U.S. App. D.C. 159, 256 F.2d 714 (1958), 
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and Seaton v. Texas Company, supra. Judge Prettyman, 
dissenting in McKenna v. Seaton, supra, made this com- 
ment upon the majority’s approval of a waiver of what 
the Secretary had considered a curable defect in a lease 

. D.C. at 56, 259 F.2d at 786): 


e known 

those who deal 

rulings of the Supreme 

Court on the matter are explicit and unmistakeable. 

Chaos in the administrative law field will result from 

the practice established in the present case. Every- 

body will have the right to claim the benefits of the 

practice. Nobody will be able to abide a validly 

adopted regulation with certainty. Surely confusion 
will be among the least of the undesirable results. 

In Vitarelli v. Seaton, 359 U.S. 535 (1959), the Supreme 
Court told the Secretary he could not state that he was 
discharging an employee for security reasons without hav- 
ing followed the procedure the Secretary himself had set 
for such dismissals, even though the Secretary could have 
discharged the employee without announcing any reason 
at all and without following any particular procedure. 
The Vitarelli case was continuing the principles set out 
in Service v. Dulles, 354 U.S. 363 (1957). 

In view of the strong language of these cases telling 
the Secretary to follow his rules, it is quite clear that 
he should not be ordered to waive them in a case so little 
out of the ordinary as appellants’. The Secretary’s rules 
would have little binding force if they were to be waived 
on grounds as insubstantial as those urged here. 
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CONCLUSION 


For the foregoing reasons, we submit that the district 
court’s dismissal of the complaint should be affirmed. 


Respectfully, 


PERRY W. MORTON, 
Assistant Attorney General. 
S. BILLINGSLEY HILL, 
HuGH NUGENT, 
THomas L. MCKEvitTr, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 
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APPENDIX A 


Ruzes or Practice * 11 Statement of Grounds 


An appeal to the Director will be dismissed where the 
appellant does not file his statement of reasons in support 
of his appeal within the time required by the Rules of 
Practice, effective May 1, 1956. 

Contest No. 4330—U.S. v. E. V. Pressentin, et al. (April 

16, 1957) 


In reply refer to: 
Contest No. 4330 (Washington) 
5.04g 
Certified Mail 
Return Receipt Requested 
April 16, 1957 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D. C. 


DECISION 
Mineral 
Unrrep States, CONTESTANT 


v. 
E. V. PresseNrTin, ET AL, CONTESTEES 


Appeal Dismissed 


E. V. Pressentin, et al, contestees have appealed to the 
Director of the Bureau of Land Management from the 
decision of the Hearing Examiner at Portland, Oregon, 
dated January 3, 1957, which declared certain mining 
claims and a mill site invalid after hearing upon a contest 
initiated by the Acting Regional Forester, Forest Service, 
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United States Department of Agriculture, Portland, 
Oregon. 

The Hearing Examiner’s decision allowed a right of 
appeal to the Director of the Bureau of Land Manage- 
ment for a period of 30 days and stated that full compli- 
ance with the Department’s Rules of Practice, 43 CFR 
221.1 to 221.5 inclusive, and to other pertinent sections of 
the Rules of Practice, was required. 

Section 221.1 provides for an appeal by any party ad- 
versely affected by a decision of an officer of the Bureau 
of Land Management to the Director. Section 221.2 pro- 
vides that a person who wishes to appeal to the Director 
must file in the office of the officer who made the decision 
a notice of appeal which must be received within 30 days 
after receipt of the adverse decision. Section 221.2 con- 
cludes as follows: 


“ .. The notice of appeal may include a statement 
of the reasons for the appeal and any arguments the 
appellant wishes to make. 


Section 221.3 of the Rules of Practice is as follows: 


“Statement of reasons; written arguments; briefs. 
If the notice of appeal did not include a statement 
of the reasons for the appeal, such a statement must 
be filed in the office of the Director within 30 days 
after the notice of appeal is filed. Failure to file the 
statement of reasons within the time required will 
subject the appeal to summary dismissal as provided 
in section 221.98 .. .” 


Section 221.98 provides: 


“Summary dismissal. An appeal to the Director... 
will be subject to summary dismissal by the officer 
to whom it is made for any of the following causes: 
(a) If a statement of the reasons for the appeal is 
not included in the notice of appeal and is not filed 
within the time required; .. .” 

Appellants’ notice of appeal was filed on January 30, 
1957. A statement of reasons should have been filed not 
later than March 1, 1957, the thirtieth day after the notice 
of appeal was filed, but was not filed until March 4, 1957. 
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While the Rules of Practice are explicit in stating that 
an appeal is subject to summary dismissal where the 
statement of reasons is not filed within the time required, 
the Rules provide in section 221.97 that the time for filing 
any document, except a notice of appeal, may be extended 
by the officer to whom the appeal is taken. The section 
requires only that a request for extension be filed within 
the time allowed for the filing of the document. No re- 
quest was made in this case for an extension of time in 
which to file the statement of reasons. The appeal is 
therefore dismissed. Gerhard Evenson, 63 LD. 331 (1956). 

The right of appeal to the Secretary of the Interior is 
allowed. If such appeal is taken, it must be received in 
this office within 30 days from notice hereof and must be 
accompanied by a $5.00 filing fee. Strict compliance must 
be made with 43 CFR Sections 221.31 to 221.35, inclusive, 
and other pertinent sections of the Bules of Practice, 
Circular 1950, effective May 1, 1956 as amended by Cireu- 
lar 1962, effective October 4, 1956. See Information Sheet 
attached. 

For the Director 


/s/ A. H. Furr 
Attachment 


DrsTRwvrion 


Mr. John Huneke, Attorney for contestees, (Certified Mail) 

. Mr. E. V. Pressentin 

Mr. Fred J. Martin, Administrator of the Estate of H. A. 
Martin 

Office of General Counsel, United States Dept of Agricul- . 
ture, Portland, Oregon 

Mr. John Sieker, F. S., U. S. Dept. of Agriculture (8) 

Minerals Staff Officer (5) 

Appeals List No. 1 

ccs 


Congressman Westland 
15952 
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APPENDIX B 


Untrep Srares v. Gzorce J. PaTee ET AL. 


A-27694 Decided October 30, 1958 


Rules of Practice: Appeals: Extensions of Time—Rules of 
Practice: Appeals: Timely Filing 


Where, in an appeal to the Director, Bureau of Land 
Management, the appellants telegraphed a request 
for an extension of time within which to file a state- 
ment of reasons in support of their appeal on the 
last day of the period within which a statement of 
reasons was required to be filed, and because of cir- 
cumstances beyond the control of the appellants the 
request was not delivered to the Bureau until after 
the office hours provided by the regulation for the 
filing of documents, the request for extension may be 
considered as timely filed and the appeal need not 
be summarily dismissed. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 25, D. C. 


A-27694 October 30, 1958 


Unrrep Srazes v. Gzonce J. Pater ET al. 
Contest Nos. 7881 and 7889 
(Utah). 
Appeal Dismissed. 
: Beversed and remanded. 


APPEAL FROM THE BUREAU OF 
LAND MANAGEMENT 


George J. Patee, Vito Miragliotta and O. L. Anderson 
have appealed to the Secretary of the Interior from & 
decision of the Director, Bureau of Land Management, 
dated March 10, 1958, dismissing their appeal to him from 
a decision of the hearing examiner at Salt Lake City, 
Utah, declaring placer mining claims held by them to be 
null and void. The Director dismissed the appeal for 
the reason that the statement of reasons in support of 
the appeal was not received within the time required by 
the rules of practice, and a request for an extension of 
time within which to file the statement of reasons was like- 
wise not filed within the time allowed for the filing of 
such 2 document. 

The facts are that the appellants filed a notice of ap- 
peal in the office of the hearing examiner on November 
14, 1957; the notice of appeal did not include a statement 
of the reasons for the appeal; therefore, under the rules 
of practice in effect at the time, 43 CFR, 1957 Supp., 221.3, 
such a statement was required to be filed within 30 days 
after the notice of appeal was filed, or on December 16, 
1957, since December 14, 1957, the 30th day, was a Satur- 
day. On December 16, 1957, at 5:35 p.m. a telegram was 
received in the Washington office of the Bureau of Land 
Management from counsel for the appellants requesting 
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an extension of time within which to file a written brief 
in support of the appeal. 


43 CFR, 1957 Supp., 221.98 provides that an appeal to 
the Director, or to the Secretary, “will be subject to sum- 
mary dismissal” by the officer to whom it was made if the 
statement of reasons is not filed within the time required. 


43 CFR, 1957 Supp., 101.20, provides that the office 
hours of the land offices and the Washington office of the 
Bureau during which the offices are open for the filing of 
documents on business days are from 10:00 a.m. to 3:00 
p-m., local time, and that any document received when 
the office is not open to the public shall be deemed to be 
filed as of the day and hour the office next opens to the 
public. 

On the basis of this regulation the Director concluded 
that the request for extension of time was not timely 
filed and that, therefore, the appeal must be summarily 
dismissed because no statement of reasons was filed with- 
in the time required. 

With their appeal to the Secretary the appellants have 
submitted a letter from the Superintendent of the Western 
Union Telegraph Co. at Salt Lake City stating that the 
telegram sent by counsel for the appellants was received 
by the telegraph office in Salt Lake City at 11:40 am. 
on December 16, 1957, but because of some line or equip- 
ment trouble, it was so badly garbled when received in 
Western Union’s Washington office that it was necessary 
to resend the message four times before the Washington 
office was able to receive a satisfactory copy of it. The 
last transmission was made at 3:37 p.m. after which the 
message was delivered to the Bureau. 

The rule of practice governing requests for extensions 
of time for filing documents provides that— 


“(¢e) A request for an extension of time must be 
filed within the time allowed for the filing or serving 
of the document and must be filed in the same office 
in which the document in connection with which the 
extension is requested must be filed.” (43 CFR, 1957 
Supp., 221.97.) 
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The language of this regulation is mandatory, but, un- 
like the rule relating to failure to file statements of rea- 
sons on time or to service notices of appeal and state- 
ments of reasons on adverse parties within the time re- 
quired (43 CFR, 1957 Supp., 221.98), there is no express 
sanction for failure to file on time a request for extension 
of time to file or serve a document. I think it is reason- 
able, however, to apply to failures to file timely requests 
for extensions of time the same principles applicable to 
failures to file on time the documents for which the ex- 
tension is granted. In other words, if the telegram sent 
by the appellants in this case had constituted the state- 
ment of reasons and if the late receipt of the telegram 
by the Director could be excused for some reason, then 
it would seem that the late receipt of the request for 
extension of time could also be excused. 

In a recent decision, United States v. E. V. Pressentin 
et al., A-27495 (April 2, 1958), the Department considered 
the question of whether or not an appeal must be sum- 
marily dismissed where the statement of reasons was not 
timely filed in view of the language in 43 CFR 221.98, 
supra, that an appeal “will be subject” to dismissal in 
such a case. The decision pointed out that the Depart- 
ment has construed the regulation without deviation to be 
mandatory. However, the decision went on to say that: 


“Although the case has not yet arisen, the Depart- 
ment will probably refrain from dismissing an a peal 
only in cases where due to circumstances es es 
beyond the control of the appellant, such as an un- 
avoidable delay in the mails, a statement of reasons 
is not filed on time.” 


In the present case the appellants’ telegram requesting 
an extension of time was delivered to the telegraph office 
for transmission to Washington at a reasonable hour to 
allow for its receipt by the Bureau during office hours, 
assuming normal operations of the company. The delay 
in transmitting the telegram was caused by wholly un- 
expected mechanical failures and appears to have been a 
matter completely beyond the control of the appellants. 
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Under the circumstances, it is concluded that the ap- 
pellants’ delay in filing the request for extension of time 
can be waived and the request acted upon. Such being 
the case, the appeal need not be dismissed at this time 
for failure to file the statement of reasons on time. 


Therefore, pursuant to the authority delegated to the 
Solicitor by the Secretary of the Interior (sec. 23, Order 
No. 2509, as revised; 17 F. RB, 6794), the decision of the 
Director, Bureau of Land Management, is reversed and 
the case is remanded to the Bureau for further consider- 
ation of the request for extension of time to file a state- 
ment of reasons in support of their appeal. 


(Sgd) Edmund T. Fritz 
Acting Solicitor 
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REPLY BRIEF FOR APPELLANT 


PRELIMINARY STATEMENT 


Appellants’ brief has set forth extensive authority, much of it com- 
posed of opinions of this Court, which clearly establishes the error of 
the District Court in granting summary judgment to appellees and deny- 
ing judgment to appellants. Appellants rely on that brief and the strength 
of the cases and reasoning which it supports. However, the answer of 
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appellees has questioned the conclusiveness of several positions taken 

by appellants and in order that this Court may have the reasoning under - 
lying ppellants' conclusions of law on each issue fully and clearly be- 
fore it, this reply is filed, For the convenience of the Court, Appellants 
will reply to each section of appellees’ answer in the order that it is 
treated. 


ARGUMENT 
I 


THE SECRETARY OF INTERIOR WAS CLEARLY WRONG IN 
DECIDING THAT APPELLANTS DID NOT TIMELY FILE 
EIR STATEMENT OF REASONS ON APPEAL 


THEIR STATEMENT OF REASONS eee 


A. The Statement Of Reasons On Appeal Was 
Timely Filed Within The Meaning Of The 


Rules 
In arguing that the Statement of Reasons was not filed within che 
time allowed by the Rules, appellees suggest that appellants count time 
to best suit their own purpose. (Ans. 13) This is simply not true and 
the figures of 3, 5 and one day referred to in appellants’ brief are ar~- 
rived at quite logically. 


The references to 3 and 5 days are not reached by the definition in 
the Federal Rules of Civil Procedure, but by counting physical days of 
mailing time. Since the subject of discussion is the physical possibility 
of mail getting from one point to another, appellants counted days rather 
than figuring time by a legal definition. This is perfectly clear when 
read in context. “The Reasons were mailed on February 27. In comput- 
ing mail transportation time, appellants simply added February 27, 
February 28 and March 1. The answer was three. By the same 


method, appellants added to this sum, March 2 and March 8, reaching a 


total of 5 days of mail transportation time up until Monday morning, 
March 4, when the Reasons were stamped by Interior as "received." 
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Appellants also stated in the brief that the Statement of Reasons 
was marked "received" one day late. Here, time is properly counted as 
defined by the Federal Rules, since the extent of lateness is|involved in 
determining arbitrariness by the reviewing officers, and the| applicable 
count is as measured by the definition of the Rules. Where the last day 
of filing time is a Saturday or Sunday, the last day automatically becomes 
Monday. Appellants merely state that the Statement of Reasons was marked 
"received" just one business day after they were due. If appellees are dis- 
turbed by appellants’ count, it is stipulated, as appellants have already 
stated in their brief (Br. 3, 4) that the Statement of Reasons| was mailed 
on February 27, that March 1 was 30 days after the filing of/the Reasons, 
and that March 4 was the date that the Reasons was marked "received" 
by Interior. 


Appellants rely on the principal brief which demonstrates clearly 
that under the law as established by this Court, the circumstances sur- 
rounding the filing of the Statement of Reasons leave no doubt that the 
Reasons was timely filed. Appellants rest heavily, but by no means 


solely, on the Dayton case. 


B. The Secretary, Judged By Proper Standards Of 
Review, Was Clearly Wrong In Deciding That 
Timely Filing With The Hearing Examiner Was 


Not Filing Under His Rules. 

Appellees devote a great deal of space in attempting to distinguish 
the Dayton case. The authority of that decision as applied to this action 
is set forth extensively in appellants’ brief (Br. 10-13, 16, 17). This 
reply will attempt only to rebut the arguments of appellees directed 
toward showing significant differences in the Dayton case. 


1. Standards of Review 


Appellees argue that the Dayton case was reviewed by this Court 
under a specific statute, and that the extent of Commission error or 
abuse of discretion necessary to justify reversal or remand was, there- 
fore, somehow much less than the abuse necessary under the general 
jurisdiction and Section 10 of the Administrative Procedure Act under 
which this case arises. It is significant that no authority is cited for 
this unique allegation, but it is not surprising, for there is none. 


As appellees state, the Natural Gas Act empowers the reviewing 
court. . . “to affirm, modify, or set aside such order in whole or in 
part..." Appellees then posit that the reviewing court need only find 
that the Federal Power Commission's findings were not supported by 
substantial evidence in order to grant the relief allowed by the statute. 
Just how this reviewing power purportedly differs from that provided 
by Section 10(e) of the Administrative Procedure Act is certainly not 
clear. Section 10(e) provides that the reviewing court may wt. Cr e'set 
aside agency action. . - found to be . . . not in accordance with law 
. . - (or) unsupported by substantial evidence. . . "l The rather obvious 
purpose of Section 10(e) was to afford review of all agency action for 


EE 


1 Section 10(e). So far as necessary to decision and where presented the 
reviewing court shall decide all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning or applicability of the terms 
of any agency action. It shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set aside agency action, findings, 
and conclusions found to be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory jurisdiction, authority or limitations, or short 
of statutory right; (4) without observance of procedure required by law; (5) unsup- 
ported by substantial evidence in any case subject to the requirements of sections 
1006 and 1007 of this title or otherwise reviewed on the record of an agency hear- 
ing provided by statute; or (6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In making the foregoing deter- 
minations the court shall review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of prejudicial error. June 11, 
1946, c. 324, $10, 60 Stat. 243. 
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which no specific statutory provision had been made either allowing or 
denying review. It is inconceivable that the language of this) Section 
should be construed as creating some extremely harsh and stringent 
standard for reviewing the action of agencies not covered by specific 
statutes as opposed to much more liberal standards for reviewing the 
action of those which have specific statutes. The only proper standard 
of review under Section 10(e) is that the reviewing court must satisfy 
itself that an administrative decision has a "rational" or "reasonable" 
foundation in law, and if the court is not so satisfied, the court must 
revise the administrative action. Grace Line, Inc. v. Federal Maritime 
Board, 263 F.2d 709 (2d Cir. 1959). 


Appellees argue that in the Dayton case the court found only that 
Dayton had met the jurisdictional requirements and that the|Commission 
had erred in finding otherwise. Appellees neglect to properly emphasize 
that the jurisdictional requirement which Dayton met was timely filing, 


and that Dayton did so by serving an official other than the one required 
by the Commission's rules. The Court was simply not concerned by the 


failure to comply exactly with the Commission's Rules, and jit held that 
Dayton's substantial compliance was sufficient to satisfy the Rules. In 
the instant case the jurisdictional problem does not even exist. It is 
perfectly clear that service on the hearing examiner” was ample to 
satisfy the Rules of the Department of Interior. 


Having suggested that the standard of review in this case is far 
more stringent than in the Dayton case, appellees further argue that 
the proper standard is that by which the issuance of a mandamus is 
determined. This assertion needs no answer other than to state that 
it is not true. However, since the suggestion has been made, it is 


2 Appellees' Brief correctly notes that counsel for the Department of Interior 
was not timely served in Portland as alleged by appellants. There = no staff 
counsel for the Bureau of Land Management. Those persons served prior to 
March 1, 1957, were the hearing examiner and counsel for the Department of 
Agriculture in Portland, Oregon. The proper facts are as stated by attorney 
John Huneke (J.A. 37). We regret this inadvertent error. 
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interesting to apply the principles governing mandatory relief as outlined 
in the Hammond case. (Ans. 16) 


1. The duty of the officer must be clearly defined. 
2. The burden of proof is upon the party who seeks the relief. 


3. Courts have no general supervisory power of executive 
officers through mandamus. 


The executive officer's action should not be interfered with 
unless it is arbitrary. 


5. Administrative remedies must first be exhausted. 


Even by these standards, this Court cannot fail to set aside the 
judgment below on the grounds that the Secretary was plainly arbitrary 
and capricious. The only answer necessary is that under the Dayton 
case and other decisions cited in Appellants’ brief, the Statement of 
Reasons was timely filed by the appellants. Nothing could be more 
arbitrary than to deny review to a party who has complied with the 
Rules providing for that review without any reason for denying that 
review except the Secretary's clear misinterpretation of, or perhaps 
misinformation concerning, the law. The Secretary's duty under his 
own Regulations is clear, and his misuse of his power has been shown 
by appellants. This Court has plenary power to review this case, and 
the action of the Secretary was arbitrary. The appellants did thoroughly 
exhaust their administrative remedies. 


Therefore, even under the harsh standards required for mandatory 
relief, appellants are entitled to have the judgment below set aside, and 
summary judgment entered requiring the Secretary of Interior to review 
the case on its merits. 


It is appropriate to discuss, out of order, at this point, an argu- 
ment made later in appellees' brief that the Secretary is bound by his 
own regulations. (Ans. 27, 28) Appellants are wholly in agreement 
with this position. Appellees, of course, assert that the Secretary is 
following his regulations and cannot be compelled to violate them. The 
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simple truth is that the Secretary has egregiously violated his regulations. 
This is the reason appellants are before this Court. The very relief that 
appellants seek is that the Secretary be bound by his regulations, and the 
justification for that relief is that he has arbitrarily denied appellants 

the right to that review which he purports to give even though appellants 
complied with his regulations as a matter of law. On pages 21 and 22 


of appellees’ answer, it is asserted that the appellants' requests to the 
District Court for review on the merits and that the Secretary be ordered 
to accept the verified statement under the Multiple Use Act were excluded 
in that administrative remedies were not exhausted, and that these points 
have been abandoned on appeal anyway. Appellees are deeply indebted 


to their imagination for both of these arguments. They certainly have 
no basis in fact or in law. 


It is incredible to suggest that administrative remedies were not 
exhausted before Interior. Appellants attempted to secure review before 
the Director of the Bureau of Land Management and before the Secretary. 
These attempts were arbitrarily denied. Now the Secretary would posit 
that because appellants did not get review below, they could not ask for 
it in the federal courts. Certainly the party who denies review cannot 
argue that the failure to obtain it is cause to deny it again inja higher 
court, 


The issue of review on the merits was not raised before this Court 
because it was not covered by the summary judgment below.| No evidence, 
no affidavits, no testimony whatsoever were ever presented below on the 
merits. The only presentation of the facts on the merits was as alleged 
in the complaint. Virtually every material issue of fact on the merits 
was contested and a summary judgment on the merits would have been 
reversible beyond any doubt. Both parties fully recognized that the 
motions for summary judgment extended only to the specific point of 
the propriety of the Secretary's action in dismissing appellants' review 
for late filing. The only question before this Court is whether the judg- 
ment below should be reversed because the action of the Secretary was 
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arbitrary as a matter of law. This court is not being asked to decide 
the entire case on the merits, nor could the court below have done so 


without taking evidence. 


2. The Hearing Examiner Is Even More A Proper Official For Receiving 
A Document Than Is The Office Of The General Counsel 


The appellants’ main brief discusses at pages 15 and 16 the factual 


difference between timely serving the general counsel and timely serving 
the hearing examiner. We rely on that argument and add here only that 
it is fundamental in administrative litigation that the hearing examiner 
is the person charged with the responsibility for handling the proceeding 
until such time as the case is either resolved or reaches the next level 
of review. The Bureau of Land Management was put on far greater 
notice through service on the examiner than had the General Counsel 


been served as in the Dayton case. 
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THE SECRETARY DID ABUSE HIS DISCRETION IN REFUSING 
TO WAIVE HIS RULES IN THIS CASE 
A. Strict Compliance With The Secretary's Rules Is Not 
An Administrative Necessity. 

Appellees suggest that the work load is so heavy in the Bureau of 
Land Management as to require absolute conformity with technical rules, 
regardless of who is hurt, what rights may be denied or how little result- 
ing inconvenience there may be to the Bureau. This argument might have 
at least surface validity, had not the Bureau amended Section 221.92(b) of 


its Rules in 1958 to read: 


Whenever a document is required under this part to be filed 
within a certain time and it is not received in the proper 
office, as provided in paragraph (a) of this section, during 
that time, the delay in filing will be waived if the document 
is filed not later than 10 days after it was required to be 
filed and it is determined that the document was transmitted 
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or probably transmitted to the office in which the filing 
is required before the end of the period in which it was 


required to be filed. Determinations under this par 


shall be made by the officer before whom is pending t 
appeal or contest in connection with which the docume 


is required to be filed. . ." 


aph 


e 
nt 


Surely the work load had not reduced itself in 1958 as contrasted to 
1957 so that that which was an absolute administrative necessity in 


1957 was no longer cause for stringent rule enforcement in 


1958. The 


simple truth is that in 1958 the Secretary fully recognized the inequity 
which was being caused by the arbitrary practice which he and his 


officials were following, and he quite properly amended the 
insure justice in just such a case as this one. 


Appellees further suggest that, if additional time was 


Rules to 


needed, 


appellants had only to apply for an extension. This argument is mean- 


ingless, since obviously under the circumstances, appellants did not 
think they needed additional time and did not want additional time. 
Rather they were trying to expedite the proceeding and had already 
done so by filing the notice of appeal in less than the allowable time. 


Appellants fully expected this Statement of Reasons to arriv; 


e in time, 


and were greatly surprised when the Director of the Bureau of Land 


Management ruled that they had not. Extension of time was 
considered by appellants, since it was not needed. 


B. This Court Has Not Rigidly Enforced Its Rules 
At The Expense Of Justice. 


not even 


In the Burke case cited by appellees (Ans, 25), this Court did 


permit late filing. In fact the quotation set forth in appellee 


at page 26 shows recognition by the Court that the "modern 


s' brief 
trend" 


favors leniency where there is substantial compliance and justice is 


so served. See appellants’ brief at page 13 for other cases 
this trend, 


ifollowing 


| 


10 
d 689 (1959) 


In Runkle v. Kimney, 105 U.S. App. D.C. 285, 266 F.2 
appellee failed to timely file his answering brief purely through 
ignorance of a change in the rule. This Court granted a petition for 
late filing without hesitation. It is again, simply not true that this 
Court has established a practice of arbitrarily enforcing minor rules 
where there has been substantial compliance with the rules and 
injustice would result. Exactly the opposite has been done. 
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